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[Filed Aug. 14, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 
In re: Estate of Jamzs O’Donwett, Deceased. 
Administration No. 96,153 


Address of Petitioners: 


(a) Florence O’D. Maher, 
Marriottsville, Howard Co., Maryland. 


(b) Thomas F. Maher, Jr., 
Clarksville, Howard Co., Maryland. 


Petition for Probate and for Letters Testamentary 


The petition of Frorence O’D. ManER and THomas F. 
Manes, Jz., respectfully represents as follows: 


1. The petitioners, Frorence O’D. Maner and THomas 
F. Maner, Jz. are adult citizens of the United States, sui 
juris, and residents of the State of Maryland; Florence 
O’D. Maher residing at Marriottsville, Howard County, 
Maryland, and Thomas F. Maher, Jr. residing at Clarks- 
ville, Howard County, Maryland. 


Petitioners make this application as two of the three 
Executors nominated in the will of the above-named 
decedent, the other being James O’Donnell, Jr., who also 
is an adult citizen of the United States, sui juris, and a 
resident of Chevy Chase, Montgomery County, Maryland. 


2. James O'Donnell, late an adult citizen of the United 
States, domiciled at the time of his death in the District 
of Columbia, died on the 26th day of June, 1958, leaving 
a paper purporting to be his Last Will and Testament, 
dated October 30, 1953, and two codicils thereto, one dated 
October 30, 1953, and the other dated May 29, 1958. Said 
Will and Codicils thereto are presently filed in the Office 
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of the Register of Wills, D. C. There also were filed con- 
temporaneously other papers purporting to be prior wills, 
as follows: 
Last Will and Testament executed by said decedent on 
December 7, 1945. 


Last Will and Testament executed by said decedent on 
November 1, 1949. 


Last Will and Testament executed by said decedent on 
January —, 1951. 


Last Will and Testament executed by said decedent on 
July 11, 1953. 


No other papers in the nature of a testamentary dis- 
position of the decedent’s estate have been found, although 
diligent search has been made, and petitioners believe that 
the said Will dated October 30, 1953, and two Codicils 
thereto dated October 30, 1953, and May 29, 1958, are in 


fact the Last Will and Testament of said decedent. 


3. The said decedent left surviving him as his only 
heirs at law and next of kin the following persons: 


(a) Alice Hull O’Donnell, his widow, an adult, who is 
at present a patient at Seton Institute, 6420 
Reistertown Road, Baltimore, Maryland. 


(b) Florence O’D. Maher, an adult, who is decedent’s 
daughter. She is one of the petitioners herein and 
her address is Felsmere, Marriottsville, Howard 
County, Maryland. 


(c) James O’Donnell, Jr., an adult, who is decedent’s 
son. He resides at 4015 Oliver Street, Chevy Chase, 
Montgomery County, Maryland. 


(a) Louis Reinhardt O’Donnell, an adult, who is 
decedent’s son. His future address will be in care 
of his sister, Florence O’D. Maher, Felsmere, 
Marriottsville, Howard County, Maryland, but he 
is presently residing at Wrentham House, Newport, 
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Rhode Island. He has been mentally retarded since 
birth and is unable to take care of his person or 
property. 


4, The decedent married said Alice Hull O’Donnell in 
the year 1940 and under date of January 31, 1940, entered 
into a pre-nuptial agreement with her, a true copy of which 
is attached hereto and made a part hereof. 


5. Said James O'Donnell, Jr., son of the decedent, who 
is named as one of the Executors and Trustees under the 
will aforesaid, has declined to join petitioners in the making 
of this application, indicating the possibility of a con- 
troversy on his part, the nature of which is not known to 
petitioners. 


6. At the time of his death, the decedent was seized of 
the following real estate estimated by petitioners to have 
an aggregate value of approximately $692,892.50, subject 
to the encumbrances, viz: 


(a) Lot 20, Square 222, improved by premises 
727 - 15th St., N. W., Washington, D. C.— $243,720.00 
subject to a deed of trust securing @ promis- 
sory note in favor of Florence O’D. Maher 
in the sum of $120,000. 


Lot 48, Square 220, improved by premises 
411 H St., N. W., Washington, D. C.— 

subject to a deed of trust given to the Amer- 
ican Security and Trust Company, of Wash- 
ington, D. C., by Pauline Velati Beyer, in 
the sum of $65,000. 


One-fourth undivided interest in Lot 45, 
Square 220, improved by premises 1405 H 
Street, N. W., Washington, D. C.— 


Ward 4, Section 10, Block 620, Lot 15, im- 
proved by premises 101-108 N. Howard 
Street, Baltimore, Maryland— 

which title thereto is in the name of Thomas 
F. Maher, Jr., and the property is subject 
to a mortgage in favor of decedent, in the 
sum of $80,000. It is believed to be an asset 
of this estate in its entirety. 
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(e) Real estate improved by premises known as 
Wrentham House, Newport Rhode Island, 
containing 10 acres of land, more or less— 
While title thereto is in the name of Thomas 
F. Maher, Jr., and the property is subject to 
a mortgage in favor of the decedent in the 
sum. of $30,000, it is believed to be an asset 
of this estate in its entirety. 

Improved real estate on Ocean Boulevard, 
Manalapan, Florida— 

While title to this property is in the name 
of Erney Maher, and is subject to a mort- 
gage in favor of decedent in the sum of 
$100,000, it is believed to be an asset of this 
estate, in its entirety. 


Total $692,892.50 
SS 


7. Said decedent left personal property estimated by 
petitioners to have an aggregate value of $1,259,265.08, as 
follows: 


Stocks and Bonds—held by Folger, Nolan, Flem- 
ing-W.B. Hibbs & Co., Inc._— $467,531.08 
in a trading account subject to a debit of 


49,578.00 


i 66,156.00 
Household effects in Newport and Manalapan 

residences 7,000.00 

Two automobiles 5,000.00 


Notes and Mortgages, viz: 


(a) Mortgage on Lot 20, Square 
253, improved by premises 1320 
G Street, N.W., Washington, 
D.C., title to which is in the 
names of Florence O’D, Maher 
and James O’Donnell, Jr.—in 
favor of decedent— 


Mortgage on property known 
as Overhills, South Rolling 
Road, Catonsville, Maryland, 
title to which is in the name of 
St. John’s Lutheran Church— 
in favor of decedent— 
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(c) Mortgage on property known 
as Felsmere, Marriottsville, 
Howard Co., Maryland, title to 
which is in the name of Thomas 
F. Maher, Jr.—in favor of 
decedent— 124,000 


Total $1,259,265.08 
[——_—_——— 


8. The debts of the decedent at the time of 
consist of the following: 
Secured debts 

(a) A loan joint with Thomas F. Maher, Jr., 
secured by deed of trust on premises 1411 
H Street, N.W., supra, and certain of the 
above-mentioned. securities— 

(b) A loan payable to The Riggs National 
Bank, Washington, D.C., against. which 
decedent deposited as collateral security 
the mortgage of $475,000 on premises 1320 
G Street, N.W., supra,— 

(c) A promissory note payable to Florence 
O’D. Maher, secured by deed of trust on 
premises 727 - 15th Street, N.W., supra— 

(a) Debit balance in brokerage account, supra, 
secured by stocks and bonds therein— 


Total 


Unsecured debts 


(a) Loan payable to American Security and 
Trust Company, Washington, D. C— 


(b) Hospital charges for care of decedent’s 
widow accrued to date of death— 


(c) Funeral expenses and expenses of last 
illness— 


$554,897.18 Total Secured and 
<< Unsecured Debts 


664,000.00 


his death 


295,111.79 


120,000.00 


54,735.13 
$504,846.92 


$45,000.00 
1,050.26 


4,000.00 
$50,050.26 
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9. Petitioners are advised and believe that Letters of 
Collection may become necessary in view of expected 
delay in obtaining the admission of the Will to probate 
and record. Among other things, time will be needed to 
cite and publish against the decedent’s widow, Alice H. 
O’Donnell, and son, Louis R. O’Donnell, as well as a 
reasonable period to obtain the answers and reports of 
guardians ad litem to be appointed as hereinafter required ; 
and in the meantime, rents must be collected from im- 
proved real estate; dividends on stocks should be collected 
and deposited; caretakers of decedent’s properties and 
other employees of decedent must be paid, and their 
employment should be continued to protect, preserve and 
conserve said real estate; and in addition, with court 
approval, to make the required payments and advances, 
both periodic and otherwise, to the custodian, committee, 
trustee or agent of decedent’s son, Louis R. O’Donnell, and 
to the institution wherein the decedent’s widow, Alice H. 
O'Donnell, may be residing from time to time. 


WHEREFORE, petitioners pray: 


1. That notice by citation or publication, or both, as the 
case may be, shall issue to the above-named heirs at law 
and next of kin. 


2. That a guardian ad litem be appointed to represent 
the decedent’s widow, Alice H. O’Donnell, and another 
guardian ad litem be appointed for decedent’s son, Louis 
R. O'Donnell, inasmuch as there may be a conflict of 
interest between the two. 


3. That the said paper writing purporting to be the Last 
Will and Testament of the decedent, dated October 30, 
1953, Codicil thereto dated October 30, 1953, and the other 
Codicil dated May 29, 1958, be admitted to probate and 
record as the Last Will and Testament of said James 
O’Donnell, deceased, as a will of both real and personal 


property. 
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4. That Letters Testamentary be issued to these peti- 
tioners and James O’Donnell, Jr. as the Executors named 
in said Will of the decedent. 


5. That Letters of Collection on the estate of said 
decedent be granted to these petitioners and James 
O’Donnell, Jr., being the same persons named as Executors 
in said Will. 


6. And for such other and further relief as the nature of 
the case may require and the Court may deem proper. 


Frorence O’D. ManeEr 
Florence O’D. Maher 


Tuomas F. Mauer, Jr. 
Thomas F. Maher, Jr. 


Craicuiii, Aretto & Preston 


By Cassar L. Aret1o 
725 -15th Street, N.W. 
Washington 5, D. C. Phone—DI 7-2004 


ConsTaBLE, ALEXANDER & DANEKER 


By Ronatp ManeEr 
Ronald Maher 
1000 Maryland Trust Bldg. 
Baltimore 2, Maryland. Phone—LE 9-3474 
Attorneys for Petitioners. 


Stare or ea oe 
County or Howarp 3 

We, Frorence O’D. Mauer and Tuomas F. Mauer, Jr., 
being first duly sworn, on oath depose and say that we 
have read the foregoing petition by us subscribed, and we 
know the contents thereof; that the facts therein stated to 
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our personal knowledge are true, and those stated upon 
information and belief we believe to be true. 


Frorence O’D. Maren 
Florence O’D. Maher 


Tomas F. Maner, JR. 
Thomas F. Maher, Jr. 


Susscripep and Sworn to before me this 12th day of 
August, 1958. 
Jane RENALD 
Notary Public 
My commission expires: 5/4/59 


[Filed Aug. 14, 1958] 


Tuts InpENTURE, made this 3lst day of January, A. D., 
1940, by and between James O’Donnell, of the Town of 
Middletown, in the State of Rhode Island, party of the 


first part, and Alice E. Hull, of the City of Brooklyn, in 
the State of New York, party of the second part, 
witnesseth, 


Wuenreas, a marriage is shortly to be had and solemnized 
by and between said parties, and upon the treaty therefor 
each of them, the said parties, has consented and agreed 
with the other that neither of them shall have possession 
or acquire any estate or interest in any property, real or 
personal, or right of action, of which the other of them is 
or shall be at the time of said marriage seized or 
possessed; and that the party of the first part shall have 
no right, interest, or claim, in the estate of the party of 
the second part, real or personal, after her decease, as 
tenant by the curtesy or by virtue of any statute of dis- 
tribution; and that the party of the second part shall have 
no right to dower or homestead in any real estate of which 
the party of the first part is or shall be seized or possessed, 
and no claim to his personal estate by virtue of any statute 
of distribution, except as hereinafter stated. 
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Now Txeserozz in consideration of the premises and of 
the covenants and agreements acknowledged and recorded 
of the party of the first part hereinafter contained on his 
part, and in the event the party of the first part should 
predecease the party of the second part, the payment out 
of the estate of the party of the first part to the party of 
the second part during her natural life of the sum of 
four hundred dollars ($400.00) per month, she the said 
party of the second part doth hereby assent to and accept 
and covenant and agree to and with the said party of the 
first part, his heirs, executors, administrators, and assigns, 
to accept the covenants and agreements aforesaid to and 
for her own benefit in lieu, bargain and satisfaction of and 
for all homestead, dower and thirds at common law, or 
by force of any statute of distribution or any other 
statutes, customs or otherwise which she, the said party 
of the second part, could or might under any circumstances 
whatever otherwise have claimed or have been entitled 
to or out of all or any of the messuages, lands, tenements, 
and hereditaments whatsoever of which he, the said party 
of the first part, now is or may, during said coverture, be 
seized for any estate or inheritance, or for other dowable 
estate or interest whatsoever. 


And she, the said party of the second part doth acquit, 
release, and discharge, said lands and premises and all 
and singular the personal estate which the said party of 
the first part shall be possessed of or entitled to at his 
decease, of and from all claim of dower, homestead or as 
an heir-at-law under and by force of any statute, custom, 
or otherwise, so that the same and any part thereof shall, 
in ease she, the said party of the second part, shall survive 
said party of the first part, go and be disposed of in like 
manner in every respect as if he, said party of the first 
part, had continued sole and unmarried. 


And said party of the first part in consideration of the 
premises and of the covenants and agreements of said 
party of the second part, hereincontained, and of her 
release aforesaid and of One Dollar ($1.00) to him paid 
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by the said party of the second part, doth promise, declare, 
and agree, to and with the said party of the second part, 
and her heirs, executors and administrators, that she, the 
said party of the second part, from and after said intended 
marriage hath been solemnized, shall hold, possess, and 
enjoy, during coverture, to her sole and separate use, free 
from interference and control of him, the said party of 
the first part all and single the real and personal estate 
and choses in action of which she is or may be seized or 
possessed at the time of marriage or at any time after- 
ward. And that she, the said party of the second part 
shall have the entire and free disposition of all and 
singular her estate, real and personal, and choses in action, 
by her last will and testament in like manner as if she 
were sole and unmarried. 

And that in case said party of the second part, should 
die during his lifetime, said party of the first part, shall 
not nor will have any claim or demand on the estate, right, 


title, or interest in or to, all or any of the real and 
personal estate whatsoever of said party of the second 
part as tenant by the curtesy or by virtue of any statute 
of distribution or otherwise. 


And he, the said party of the first part, doth acquit, 
release and discharge all and singular said real and 
personal estate and choses in action which said party of 
the second part shall be possessed or entitled to at her 
decease of, and from all claim as tenant by the curtesy 
or by virtue of any statute of distribution or any other 
statute; and the same is hereby declared to be forever 
discharged of and from all and any such claim and demand. 


In Wrrness Waereor the parties hereto have hereunto 
set their hands and seals the day and year first hereinabove 
written. In the presence of: 

James O’DonnetL, (Sea) 
Auce EB. How (Seat) 
Josers C. SHELBY 
N. Pav, Wittums, Jz. 


New Yorks Stave i ee 
County or Kies ¥ 
On this 31st day of January, 1940, before me personally 
appeared James O’Donnell and Alice E. Hull, to me known 
to be the persons described in the foregoing instrument, 
who executed the same and severally acknowledged that 
they executed the same for the uses and purposes therein 
mentioned. 
Myetiz L. ScHaum 
Notary Public, Kings County 
Clerks No. 477 Register’s No. 626 
Term Expires March 30th, 1948 


—_—— 


[Filed Sep. 22, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


Administration No. 96153 
Estate of James O’DoNNELL, Deceased. 


Order Appointing Guardians Ad Litem 


It appearing to the Court, by the Petition of Florence 
O’D. Maher and Thomas F. Maher, Jr., herein filed. for 
probate and record of the Last Will and Testament of 
James O’Donnell, deceased, and for Letters Testamentary, 
that Alice Hull O’Donnell, widow of said decedent, and 
Louis Reinhardt O’Donnell, heirs at law and next of kin 
of said decedent, are both mentally incompetent, and 
that process by personal service has been completed 
against both of said incompetents and their respective 
custodians, and that no objection has been filed, it is by 
the Court this 22nd day of September, 1958 

Oxpgrep that Charles B. Murray be and he is hereby 
appointed guardian ad litem for said incompetent, Alice 
Hull O'Donnell, to appear for and represent her at the 
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hearing upon said Petition for Probate and Letters Testa- 
mentary and with authority to file a caveat, as he may be 
advised, in behalf of said incompetent; and it is further 


Oxpzrep that Al Philip Kane be and he is hereby 
appointed guardian ad litem for said incompetent, Louis 
Reinhardt O’Donnell, to appear for and represent him 
at the hearing upon said Petition for Probate and Letters 
Testamentary and with authority to file a caveat, as he 
may be advised, in behalf of said incompetent. 


s/ Epwarp M. Curran 
Judge 


[Filed Oct. 1, 1958] 
Order Appointing Collectors for Real Estate 


Upon further consideration of the petition filed herein 
on August 14, 1958, of Florence O’D. Maher and Thomas 
F. Maher, Jr., for Probate and Letters Testamentary and 
for Letters of Collection, and it appearing to the Court 
that there is sufficient cause for granting Letters of 
Collection with respect to real estate of decedent, and that 
James O’Donnell, Jr., consents to the issuance of said 
Letters of Collection, and it also appearing that said 
Florence O’D. Maher, Thomas F. Maher, Jr. and James 
O’Donnell, Jr., are the executors and trustees nominated 
in the testamentary papers dated October 30, 1953, and 
May 29, 1953, filed herein as the Last Will and Testament 
and Codicils of James O’Donnell, deceased, (being named 
therein as Florence O’Donnell Maher and Thomas Francis 
Maher, Jr. and James O’Donnell, Jr.) and have hereto- 
fore been appointed Collectors of the personal estate of 
said decedent, and no objection having been filed, it is by 
the Court this 1st day of October, 1958, 


Orverep, that Florence O’D. Maher, Thomas F. Maher, 
Jr. and James O’Donnell, Jr. be and they are hereby 
appointed Collectors with full power and authority to take 
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possession of, hold, manage, conserve and control all real 
estate affected by the paper writings dated October 30, 
1953 and May 29, 1958, which have heretofore been filed 
for probate as the Last Will and Testament of said 
decedent, provided they first file herein an undertaking in 
the sum of ($1,345,000.00), with surety approved by the 
Court conditioned for the faithfal performance of their 
trust with respect to real and personal estate; and pro- 
vided further that upon the approval of such undertak- 
ing the existing undertaking in the amount of $1,300,000 
heretofore given by said collectors shall be cancelled ex- 
cept for prior defaults, if any. 


Epwarp M. Curran 


Judge 


Consented to without admitting that the statements 
of assets and liabilities as contained in the petition 
for probate and for letters testamentary filed 


Washington, D. C. 
Attorney for James O’Donnell, Jr. 


Consented to: 


Pzeetess Insurance ComPANy 
New Hamesume Fe Lysvrance Co. 
By s/ Joun L. Hickey 
Sureties 
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[Filed December 23, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 


Holding a Probate Court 


Administration No. 96153. 
In re: Estate of James O’Donnetx, Deceased 


to Take 


1. Charles B. Murray, who makes this petition, was 
appointed by this Court on September 22, 1958, to be 
guardian ad litem for Alice Hull O’Donnell, allegedly 
incompetent widow of James O’Donnell, deceased, ‘‘to 
appear for and represent her at the hearing upon said 
Petition for Probate and Letters Testamentary and with 
authority to file a caveat, as he may be advised, in behalf 
of said incompetent’”’. For convenience in this petition, 
said Charles B. Murray as such guardian ad litem will be 
referred to as the guardian, and Alice Hull O’Donnell will 
be referred to as the ward. 


2. There are on file in this Court three documents which 
vitally affect the interests of the ward. They are an 
antenuptial agreement bearing date the 3lst day of 
January, 1940, between James O’Donnell and Alice E. 
Hull (now Mrs. Alice Hull O’Donnell, the ward); the 
will of James O’Donnell, deceased, dated October 30, 1953; 
and the first codicil to that will, which is also dated 
October 30, 1953. 


By the terms of said antenuptial agreement the ward 
agreed to accept the payment to her out of the estate of 
James O’Donnell of the amount of $400.00 per month 
from the time of his death until her own death, ‘‘in lieu, 
bargain and satisfaction of and for all homestead, dower, 
thirds at common law or by force of any statute of dis- 


Petition of Charles B. Murray, Guardian Ad Litem. for Leave 
Depositions Regarding Antenuptial Agreement 
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tribution or any other statutes, customs or otherwise’’ 
which she might otherwise have been entitled to or have 
claimed, and agreed further to relinquish all claims to all 
real property ‘‘and all and singular the personal estate’’ 
of James O’Donnell from any claim of dower, homestead, 
or as heir at law, or by force of any statute, custom or 
otherwise, ‘‘so that the same and any part thereof shall 
* * © go and be disposed of in like manner in every 
respect as if he * * * had continued sole and unmarried’’. 


In his wills and codicils thereafter until the codicil dated 
October 30, 1953, James O’Donnell made mention of or 
reference to the antenuptial agreement and made no 
provision for the ward. On October 30, 1953, he executed 
his said will and also the first codicil to that will, The 
only reference in the will to the ward is in Item Four as 
follows: 


“Tt is my wish that my executors carry out any 
obligations that may be then legally binding upon them 


due to any contracts that I may have entered into 
with my wife, Alice Hull O’Donnell, in lieu of her 
dower in my lands and of her legal share in my real 
and personal estate which she has _ heretofore 
surrendered.”’ 


The first codicil, made the same day as the will, was for 
the purpose of adding to Item 5 of the will the following 
paragraph: 

‘‘Paragraph N 


‘“‘Notwithstanding any provisions to the contrary in 
this Item 5 of my Will, my Trustee shall, at any time 
and from time to time, cause to be paid out of the 
principal and/or income of any or all of the trust 
shares such sums as my Trustee may, in its sole dis- 
cretion, deem necessary to enable my wife, Alice Hull 
O’Donnell, to live according to a standard of comfort 
which my Trustee may deem desirable, except that 
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my Trustee shall, in no event, expend more than 
six thousand, in any particular calendar year in 
behalf of my said wife, Alice Hull O’Donnell.’’ 


3. It thus appears that if the antenuptial agreement 
is valid it is to the best interest of the ward that the first 
codicil dated October 30, 1953, be upheld, since by that 
document she may receive money in addition to the pay- 
ments provided for in the antenuptial agreement, that is 
to say, such payments not to exceed six thousand dollars 
in any one year as the persons administering the trust 
created by the will of October 30, 1953, may deem necessary 
to enable her to live according to a standard of comfort 
which said persons may deem desirable. On the other 
hand, if the antenuptial agreement is not valid, it is to 
the best interest of the ward that her benefits if any under 
the first codicil of October 30, 1953, be renounced so that 
she may benefit as would a widow in case of intestacy. 
18-211 D.C. Code, 1951 Ed. Sup. VI; Act of August 31, 
1957, 71 Stat. 561, Pub. L. 85-244, Sec. 6. 


4, There is reason to believe that the antenuptial agree- 
ment is invalid because it was made under circumstances 
of coercion and in ignorance on the part of the ward as to 
the rights she was surrendering by that agreement. 


V. Paul McManus, Esquire, an attorney residing in 
Arlington, Virginia, is the only surviving subscribing 
witness to the agreement. He has stated to the guardian 
that in his opinion the agreement was coerced. 


Mrs. Harry George, of St. Louis, Missouri, a sister of 
the ward, who was present when the agreement was signed, 
has informed the guardian that she believes it was coerced. 


Thomas J. Kenney, Esquire, and Avrum K. Rifman, 
Esquire, attorneys at law of Baltimore, Maryland, who 
have investigated the circumstances of the making of the 
agreement, have stated to the guardian that in their 
opinion it is invalid. 
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It appears that the agreement was presented to the ward 
on the evening of February 2, 1940, already prepared for 
signature and bearing date the 31st day of January, 1940; 
and that it was signed next day, the day of the wedding, 
February 3, 1940, less than two hours before the wedding. 
The circumstances indicate that the ward had not been 
informed beforehand that she would be asked to sign 
such an agreement and had not been informed as to the 
extent of the estate she was agreeing to give up. 


5. On December 1, 1958, a conference was held regard- 
ing this case before the Judge of this Probate Court 
(Judge Tamm) at which the attorneys and guardians 
ad litem were present. As a result of that conference it 
appears likely that a petition will be filed for a disclosure 
of additional assets and that the matter will be referred 
to the Auditor of this Court for hearing and report. In 
that conference the Court stated that it would be 
appropriate for the guardian to withhold his report until 
the Auditor completes his hearing and makes his report 


to the Court, since the Auditor’s findings may affect the 
recommendations which the guardian should make. 


In view of the delay which will ensue, the guardian 
believes that it is imperative that testimony presently 
available bearing on the circumstances of the making of 
the antenuptial agreement be perpetuated and that all 
possible discovery be explored. This requires the prompt 
taking of the depositions of Mr. McManus and Mrs. George 
(see Paragraph 4, above), and possibly the deposition of 
Myrtle L. Schaum, the notary public who took the 
acknowledgments to the agreement. 


6. Reiterating a statement made by the guardian to the 
Court at the above-mentioned conference of December 1, 
1958 (see Paragraph 5, above), the guardian states that 
Thomas J. Kenney, Esquire, of Baltimore, Maryland, 
was appointed on August 19, 1958, by Circuit Court 
No. 2 of Baltimore City, as Committee of the person and 
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estate of Alice Hull O’Donnell (the ward), who was then 
and still is a patient at The Seton Institute in Baltimore. 
In the order appointing Mr. Kenney it is stated: ““* * * 
and it is further Ordered that the Committee inquire 
into the legal rights of the said Alice Hull O’Donnell, as 
widow, in the Estate and property of the late James 
O’Donnell, her deceased husband, and report to the Court 
the result of such inquiry and investigation.”? Mr. Kenney 
has informed the guardian that he believes his appoint- 
ment gives him the authority, exclusive of the guardian, 
to make the inquiry stated in the order of the Baltimore 
Court, and has retained Richard H. Love, Esquire, a 
member of the bar of this Court, to represent his interests 
as such Committee in the instant proceeding in this Court: 
Mr. Love has entered his appearance as attorney for Mr. 
Kenney, and was present at the said conference with the 
Court on December 1, 1958 (see Paragraph 5, above). 
Accordingly, the guardian is mailmg a copy of this 
petition to Mr. Love, in order that the contentions of Mr. 


Kenney in regard to the limits of the guardian’s authority 
in this proceeding, and the views of Mr. Kenney as to the 
course proposed in this petition, may be placed before this 
Court before the Court acts on this petition. 


7. In preparation for the filing of this petition, the 
guardian communicated with the ward’s sister Mrs. 
George, who was an eyewitness to the antenuptial agree- 
ment (see Paragraph 4 above). The guardian inquired 
of Mrs. George whether she would be willing to come to 
the District of Columbia for the taking of her deposition 
in order to avoid the greater expense of having the 
guardian and others go to St. Louis, where Mrs. George 
resides. Mrs. George has replied to the guardian that 
she is very satisfied with Mr. Kenney’s ability and that 
since he knows what happened she feels that any informa- 
tion should come from him. If the guardian is author- 
ized by this Court to take the deposition of Mrs. George, 
and if Mrs. George continues to refuse to come to the 
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District of Columbia, the guardian will need authority of 
this Court to attempt to compel her attendance in St. Louis 
or elsewhere by subpoena and to take her deposition. 


Although the guardian prays in this petition that he, 
the said guardian, be authorized to take the depositions, 
the guardian is personally indifferent as to whether he or 
some other person be the one so designated by this Court. 
However, the guardian strongly recommends that the 
depositions be taken soon by somebody. 


Mr. McManus, who was present when the antenuptial 
agreement was signed and who subscribed his name as & 
witness, has informed the guardian that he is willing to 
submit to a deposition. 


The guardian has had a preliminary interview over the 
telephone with Myrtle L. Schaum of 385 93rd Street, 
Brooklyn, New York, the notary public of King’s County, 
New York, who took the acknowledgments to the ante- 
nuptial agreement. Miss Schaum has no record of the 
transaction and no remembrance of the facts. A photo- 
static copy of the antenuptial agreement is being procured 
and will be sent to her in the hope that it may refresh her 
recollection as to the circumstances. If the investigation 
indicates that her deposition would be helpful, the 
guardian will need authority of this Court to take the 
deposition in Brooklyn, as Miss Schaum is not able to 
travel to the District of Columbia. Accordingly, a prayer 
will be included in this petition for authority to take the 
deposition of Myrtle L. Schaum in Brooklyn, New York. 


8. In seeking to perpetuate testimony and make dis- 
covery, the guardian does not wish to be understood as 
being committed definitively to the view that litigation is 
necessary in the ward’s best interest. It may well be that 
a settlement in compromise which would fully protect her 
interests and have the approval of this Court would be 
a wiser and more beneficial disposition than protracted 
and expensive litigation with the chance of poorer success 
at the end. The measures proposed by this petition are 
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believed by the guardian to. be necessary precautions which 
should prove helpful either in litigation or in negotiations 
for settlement. 


Wueserore, the premises considered, the guardian 
prays: 

1. That this Court issue its order authorizing and 
directing Charles B. Murray, guardian ad litem for Alice 
Hull O’Donnell: 


a. To take the deposition of V. Paul McManus, 5525 
15th Street, North, Arlington, Virginia, either in the 
District of Columbia or in Arlington, Virginia. 

b. To take the deposition of Mrs. Harry George, 6437 
Notthingham Avenue, St. Louis, Missouri, either in the 
District of Columbia, or in St. Louis, Missouri, or 
elsewhere. 


ce. To take the deposition of Myrtle L. Schaum, 385 
98rd Street, Brooklyn, New York, in Brooklyn, New York. 


d. To seek such authority and to take such action 
within rules and procedures of court in this jurisdiction 
and elsewhere as may be necessary to accomplish the taking 
of said depositions. 

2. That this Court authorize and direct the collectors 
of the above-mentioned estate to advance out of the estate 
all necessary funds for expenses incident to the taking of 
said depositions. 


3. That this Court grant such incidental, necessary 
and further relief as the exigencies of this petition may 
require and to the Court seem proper. 


/s/ CHantzs B. Murray 
Charles B. Murray 
Guardian ad Litem for Alice Hull O’Donnell 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 
Tel. NA. 8-4070. 
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[Filed January 12, 1959] 


1 rR 
nell, Incompetent Widow of Decedent. to the Petition of 
Charles B. Murray. Chie Malesia! iecikccveitorTake 
Depositions Regarding Antenuptial Agreement 


To rae HonoRABLE, THE JUDGE OF SAID CouRT: 


The Answer of Thomas J. Kenney, Committee for Alice 
Hull O'Donnell, incompetent widow of the decedent, 
James O’Donnell, respectfully shows: 


1. Answering paragraphs 1, 2 and 3 of said Petition, 
your respondent admits the allegations of fact contained 
therein. 


2. The respondent admits the allegations contained in 
paragraph 4 of said Petition, and further avers, that at the 
time the antenuptial agreement was presented to Alice 
Hall (O’Donnell) she was engaged to be married to James 
O’Donnell and the highest of confidential relationships 
therefore existed. The agreement itself makes no dis- 
closure of the value of Mr. O’Donnell’s estate or net 
worth. Investigation has disclosed the agreement was 
presented to the bride-to-be on the evening before the 
marriage, without any previous conversations concerning 
the same, and came as a complete surprise and shock to 
Alice Hull. The agreement was not signed until approx- 
imately two hours before the marriage ceremony, and at 
no time did Mr. O’Donnell, directly or indirectly, reveal to 
his bride-to-be the value of the estate she was being asked 
to renounce. 


3. (a) The respondent admits the allegations contained 
in the first paragraph of paragraph 5 of said Petition. 
In answer to the second paragraph of paragraph 5 in said 
Petition, the respondent advises the Court that he does 
not think it necessary to perpetuate the testimony of 
witnesses having knowledge of the circumstances sur- 
rounding the execution of the antenuptial agreement by 
taking their depositions. Your respondent has contem- 
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plated the filing of a suit for a declaratory decree regard- 
ing the validity of the antenuptial agreement, and is pre- 
pared to file the same without delay. Upon filing of such 
suit the respondent will file application to take all necessary 
depositions. Therefore the delay envisioned because of the 
proposed proceedings before the auditor will not affect 
either the perpetuation of testimony nor the determina- 
tion of the validity of the antenuptial agreement. 


(b) Further answering paragraph 5 of said Petition, 
the respondent avers that shortly after his appointment, 
in an effort to avoid expensive litigation, he and his counsel 
conferred with representatives of the estate and legatees 
under the will looking to an amicable settlement of the 
widow’s rights. Your respondent believes that substantial 
progress was made as to the terms of a proposed settle- 
ment, subject to the approval of the equity court appoint- 
ing your respondent committee. However, in view of 
recent developments, your respondent has now decided to 


proceed and file the suit for a declaratory decree. 


4. (a) The respondent admits the allegations contained 
in paragraph 6 of said petition, and files. herewith marked 
“‘Kenney’s Exhibit A’’, a certified copy of the Petition 
for the appointment of a committee and the decree passed 
pursuant thereto appointing Thomas J. Kenney committee 
for the person and estate of Alice Hull O’Donnell, by the 
Circuit Court No. 2 of Baltimore City dated August 19th, 
1958, and also files as ‘‘Kenney’s Exhibit B’’, a certified 
copy of an Order of the Circuit Court No. 2 of Baltimore 
City dated November 17th, 1958 authorizing the employ- 
ment of Richard H. Love as District of Columbia counsel 
for the respondent. 


(b) Your respondent further advises the Court that 
immediately upon the signing of the aforementioned decree, 
the respondent posted the required bond and entered upon 
his duties as committee. The respondent has taken posses- 
sion of the bank accounts and securities and certain per- 
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sonal property belonging to the incompetent; investigated 
the circumstances surrounding the execution of the ante- 
nupital agreement, interviewing in person the principal wit- 
nesses; and has actively supervised and managed the person 
and affairs of the incompetent. The respondent further ad- 
vises the Court, that after Mr. Murray’s appointment as 
guardian ad litem the respondent and his counsel conferred 
with Mr. Murray on two occasions and made available to 
him all the information secured by their prior investiga- 
tions. 

(c) Your respondent agrees in substance with the allega- 
tions contained in paragraph 6 regarding your respondent’s 
position as to his authority as committee for the person 
‘and estate of the incompetent, Alice Hull O'Donnell. The 
respondent, however, deems it advisable to amplify his 
position briefly. At the time of the appointment of your 
committee and continuing to the present time Alice Hall 
O'Donnell was and is an inmate of Seton Institute in 
Baltimore City, State of Maryland, a well-known mental in- 
stitution, As far as your respondent has been able to learn, 
the incompetent, Alice Hull O’Donnell, has never been @ 
resident of the District of Columbia. In the Petition filed 
in the Cirenit Court No. 2 of Baltimore City seeking the 
appointment of a committee (Kenney’s Exhibit A) the 
attention of the Court was called to the fact that an 
antenuptial agreement existed and also that farther pro- 
vision had been made for the incompetent by 2 codicil to 
the Last Will and Testament of her deceased husband, 
James O’Donnell. And therefore, the Order appointing 
the respondent as committee, expressly authorized and 
directed the respondent ‘‘to inquire into the legal rights 
of the said Alice Hull O’Donnell, as widow, in the estate 
and property of the late James O'Donnell, her deceased. 
husband, and report to the Court the result of such inquiry. 
and investigation.”’ 

(a) It would seem that by statate and by the Order 
appointing the guardian ad litem, his authority is limited 
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to ‘‘appear for ‘and represent her. (the incompetent) at the 
hearing upon said Petition for probate and iletters testa- 
mentary and with authority to file a caveat, as he may be 
advised on behalf of said incompetent’... Your respondent 
believes, and therefore avers, that exclusive jurisdiction 
as to whether or not the Will should be renounced on 
behalf of the incompetent rests in an equity court of general 
jurisdiction that has jurisdiction over the person and estate 
of the incompetent and not in a probate court. 


5. (a) The respondent has no information regarding the 
allegations contained in paragraph 7 of said Petition, other 
than the fact that it came to his attention indirectly that 
Mr. Murray had communicated with Mrs. George. 


(b) Further answering. the allegations in said para- 
graph 7, your respondent repeats, in view of the fact, 
that a suit is about to be filed for a declaratory decree 
concerning the validity of the antenuptial agreement, and 
that whatever depositions may be necessary or expedient 
in connection with the same will be taken promptly, that 
there is no need for Mr. Murray to proceed with the tak- 
ing of the depositions as he prays. 


(c) The respondent has no knowledge concerning the 
Petitioner’s conversations with others and neither admits 
nor denies the allegations of paragraph 7, except to state 
that the respondent has in his investigations, pursuant to 
the Order of his appointment, talked to all the necessary 
witnesses on the question of the validity of the antenuptial 
agreement and is assured of their cooperation. Since he 
is prepared to file a suit for declaratory decree without 
delay, there appears to be no necessity for the guardian 
ad litem, whose authority is limited as above set forth, 
to proceed with the depositions which he proposes to take. 

Answering paragraph 8 of said Petition, your respondent 
appreciates the views expressed by the guardian ad litem, 
but respectfully submits that the question of a settlement 
vel. non is not a matter within his limited jurisdiction but 
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is a matter solely within the jurisdiction and authority 
of the Cirenit Court No. 2 of Baltimore City which ap- 
pointed your respondent committee for the person and 
estate of the incompetent. 


/s/ Tuomas J. Kenney 
Thomas J. Kenney 
Committee for 
Alice Hull O’Donnell 
/s/ Ricarp H. Love 
Richard H. Love 
Denrike Building 
Washington 5, D. C. 
STerling 3-5858 


[Filed Jan. 12, 1959] 
EX PARTE 
Iw THE Matrer or 
Auice Hur, O’Donxety, an Incompetent 
Docket 67A Folio 255 
Case No. 35701 A 


IN THE CIRCUIT COURT NO. 2 
OF BALTIMORE CITY 
Petition for Appointment of a Committee 
To the Honorable, the Judge of Said Court: 


The Petition of Mary George Butler, niece and next 
friend of Alice Hull O'Donnell, an incompetent, by Avrum 
K. Rifman, her solicitor, respectfully represents unto Your 
Honor: 


1 That Your Petitioner has been informed and believes 
that the said Alice Hull O'Donnell, age 67 years, who 
is now confined to Seton Institute, is suffering from a 
mental disability as is more fully set forth in the 
certificates of two Doctors, one of whom attended the 
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the said incompetent within ten days before the filing 
of this Petition which said certificates are attached. 
hereto and prayed to be taken and considered as a 
part of this Petition. The said Alice Hull O'Donnell 
is the widow of the late James O’Donnell who departed 
this life on June 26th, 1958 at the age of approximately 
90 years. 


2. Your Petitioner is a niece of the incompetent and 
resides at 947-81st Street, Brooklyn 28, New York. 
Both of the said physicians have certified as to the 
incompetency of the said Alice Hull O’Donnell to 
attend to her affairs and that it is necessary that a 
Committee be appointed to care for and manage the 
estate and property of the said incompetent, and her 
person. 


3. That Your Petitioner has been advised and therefore 
avers that an anti-nuptial agreement was entered into 
between the incompetent and her deceased husband 


the said James O’Donnell'on the eve of their i 

in 1940; and also by a codicil to the Last Will and 
Testament of the said James O’Donnell further pro- 
vision was made for the support of the incompetent. 
Your Petitioner believes that a committee should be 
appointed not only to handle the estate and property 
of the said incompetent, but to examine carefully the 
validity of the anti-nuptial agreement and to the ade- 
quacy of the provisions made for the incompetent in 
the Will of her deceased husband. 


4. Because of the relatives of the said incompetent liy- 
ing outside the State of Maryland Your Petitioner 
believes that it would be preferable to have someone 
living in the City of Baltimore appointed Committee 
to manage the affairs and the Estate of the said 
incompetent and therefore suggests that Thomas J. 
Kenney of the Baltimore City Bar with office at 430 
Equitable Building, Baltimore 2, Maryland, is a person 
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suitable to act as Committee for the said incompetent 
for the purposes set forth in this Petition. 


5, That Your Petitioner believes and therefore avers that 
it would be injurious to the said incompetent to appear 
personally or attend any hearing in this Court on this 
Petition. 


Wueneroze, Your Petitioner prays that the States’ Writ 
of Summons be issued directly to the said Incompetent 
and that she show cause if any there may be on or before 
a certain day and date to be named herein by this Honorable 
Court why Thomas J. Kenney should not be appointed 
Committee of her Estate and property, to receive all assets 
of the said incompetent as aforesaid for the use and benefit 
of said incompetent and to inquire into her legal rights 
as the widow of the late James O’Donnell, her husband, 
and to report to the Court the results of said investigation. 


/s/ Manx GEroRce Butter 
Petitioner 


[Filed Jan. 12, 1959] 
Decree Appointing Committee 
DECREE 


This case standing ready for hearing and duly submitted, 
the proceedings were by the Court read and considered: 


It is Thereupon, this 19th day of August, 1958, Adjuadged, 
Ordered and Decreed by the Cireuit Court No. 2 of Balti- 
more City, that Toomas J. Kexwey be and he is hereby 
appointed Committee for the person and property of Alice 
Hull O’Donnell, with full power and authority to care for 
and manage the property of the said incompetent and 
upon proper order of this court to expend cash for the 

maintenance of the said Alice Hall O’Donnell 
Court; buat before the said 
“to act as such Committee 
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in the penalty of Five Thousand’ Dollars with a ‘surety. 
or surities to be approved by this Court or the Clerk 
thereof, for the faithfal discharge of his duties as such 
Committee; and it is further Ordered that the Committee 
inquire into the legal rights of the said Alice Hall O’Don- 
nell, as widow, in the Estate and property of the late James 
O’Donnell, her deceased husband, and report to the Court 
the result of such inquiry and investigation. 


/8/ Joux T. Tucker 
John T. Tucker 


[Filed Jan. 12, 1959] 
Order of Court 


Tt is this 17 day of November, 1958 Onpzrxp by the 
Cirenit Court No. 2 of Baltimore City that Thomas J. 
Kenney, Committee of the person and estate of Alice Hull 
O”Donnell, an incompetent, be and he is hereby authorized 
to employ and retain Richard A. Love, a member of the 
Bar of the District of Columbia, as his attorney to repre- 
sent him in the United States District Court for the District 
of Columbia holding Probate Court in the estate of James 
O’Donnell, deceased, Administration number 96153, and 
to enter his appearance for and on behalf of Thomas J. 
Kenney as the Committee of the person and estate of Alice 
Hull O’Domnell, an incompetent, and proceed in & court 
of general jurisdiction, whether equity or otherwise, in 
Maryland or in the District of Columbia, or in some other 
foreign jurisdiction, if necessary or proper, or in the United 
States District Court for the District of Columbia holding 
Probate Court or holding an equity court, or in a Probate 
Court, Law Court or Equity Court in this or any other 
jurisdiction of the United States, if necessary or proper, 
in the opinion of the Committee and his counsel in order 
to initiate all necessary or proper proceedings, by way 
of Petition, Bill of Complaint, Answer or Cross-Complaint 
in order to preserve, protect, secure and recover the prop- 
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erty rights to which Alice Hull O’Donnell, an incompetent, 
may be entitled as the surviving widow of James O'Donnell, 
and further, that the Committee, Thomas J. Kenney, file 
a report of his proceedings Ww. ich shall hereafter take place, 
and that the said Richard A. Love, a member of the Bar 
in the District of Columbia shall be paid a reasonable fee 
for his services to be rendered upon presentation of a 
Petition to this Court in accordance with the usual practice 
appertaining thereto. 


/s/ Josern L. CARTER 


Judge 


[Filed Jan. 15, 1959] 


IN THE UNITED STATES DISTRICT COUBT FOR 
THE DISTRICT OF COLUMBIA 


Mental Health No. 74-59 
Tw Re: Avics Huw O’DonNELL, Incompetent 


Order Appointing Ancillary Committee 


Upon consideration of the petition of Thomas J. Kenney, 
filed here, on the 14th day of January, 1959, and the duly 
certified copy of the orders of the Circuit Court No. 2 of 
Baltimore City, State of Maryland, filed with said petition 
and it appearing to the satisfaction of the court that Alice 
Hall O'Donnell, was adjudged incompetent by reason of 
mental disability on 19 August 1958, while a resident of 
the State of Maryland and that the petitioner, Thomas J. 
Kenney, was appointed Committee of the person and estate 
of the said Alice Hull O’Donnell by the said Circuit Court 
No. 2 of Baltimore City on 19 August 1958 and has qualified 
by filing his bond, it is by the court this 15th day of 
January, 1959 

Apsupezp, OxpERED and DECREED, that Thomas J. Kenney 


be and he is hereby appointed Ancillary Committee of the 
estate of Alice Hull O’Donnell, incompetent, in the District 
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of Columbia and that as said Ancillary Committee he be 
and he is hereby authorized to collect and receive the assets 
of the incompetent located in the District of Columbia 
and transfer the same to the accounts of the estate in 
Baltimore City, Maryland, provided that he file his under- 
taking with surety to be approved by the court in the sum 
of $12,000.00 conditioned for the faithful performance 
of the trust in him reposed and provided further that he 
file the Power of Attorney required of non-residents. 


/8/ Martuew F. McGurre 
Judge 
[Filed Feb. 26, 1959] 
Answer of Alice Hull O'Donnell to Petition for Probate 


The answer of Alice Hull O’Donnell to the Petition for 
Probate and Letters Testamentary filed herein states that 
said Alice Hull O’Donnell is not competent to answer for 
herself and submits her interests to the protection and 
care of this Honorable Court. 


Auice Hoi O’Donnett 
By: 


/s/ Cuantes B. Murzay 
Charles B. Murray 
her Guardian ad litem 


[Filed Feb. 26, 1959] 
Report of Charles B. Murray, Guardian Ad Litem for 
Alice Hull O'Donnell 


1. Charles B. Murray, who makes this report, was ap- 
pointed by this Court on September 22, 1958, to be guardian 
ad litem for Alice Hull O’Donnell, allegedly incompetent 
widow of James O’Donnell, deceased, ‘‘to appear for and 
represent her at the hearing upon said Petition for Probate 
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and Letters Testamentary and with authority to file a 
caveat, as he may be advised, in behalf of said incompe- 
tent”. For convenience in this report, said Charles B. 
Murray as such guardian ad litem will be referred to as 
‘‘the gnardian’’ and Alice Hull O’Donnell will be referred 
to as ‘‘the ward’’. 


2. The guardian has examined the following original 
paper writings on file in this Court, described below: 

a. Will of James O’Donnell, deceased, dated October 
30, 1953. 

b. First Codicil to said will described in subparagraph 
“ta?” which codicil is also dated October 30, 1953. 

¢. Second Codicil to said will described in subparagraph 
‘<a’? which second codicil is dated May 29, 1958. 

a. An antenuptial agreement between James O’Donnell, 


deceased, and Alice E. Hull (now Alice Hull O’Donnell) 
which bears the date 3lst day of January, 1940. 


The guardian has also examined additional paper writings 
on file in this Court, which are described as follows: 


e. Will of James O’Donnell, deceased, dated December 
7, 1945. 

f. A codicil to the will described in subparagraph ‘‘e’’, 
which codicil is dated May 21, 1948. 

g. Will of James O’Donnell, deceased, dated November 
1, 1949. 

b. Will of James O’Donnell, deceased, dated January, 
1941, with no day stated. 

i. Will of James O’Donnell, deceased, dated July 11, 1955. 

A Probate Court form known as ‘‘Porm No. 1’ execated 


by James O’Donnell, Jr. son of James O’Donnell, de- 
ceased, on file in this Court, recites that the documents 
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described in the foregoing subparagraphs a, b, c, and h, 
were removed from a safe deposit box in the Patapsco 
National Bank, Ellicott City, Maryland, held in the name 
of Mrs. Thomas F. Maher (daughter of James O’Donnell, 
deceased) and were filed in this Court. A similar Form 
No. 1 executed by Thomas Cromwell of the Riggs National 
Bank and on file in this Court recites that the documents 
described in the foregoing subparagraphs d, f, g, and i 
were removed from the will vault of the Riggs National 
Bank and filed in this Court. 


3. It is prayed in the Petition for Probate and Letters 
Testamentary filed herein (Prayer No. 3) that the will 
dated October 30, 1953, the first codicil thereto dated also 
October 30, 1953, and the second codicil thereto dated May 
29, 1958 (Paragraph 2, subparagraphs a, b, and ¢, above) 
be admitted to probate and record as the last will and 
testament of James O’Donnell, deceased, as a will of both 
real and personal property. 


4. The will dated October 30, 1953, and the first codicil 
thereto, dated also October 30, 1953 (Paragraph 2a and 2b, 
above) were signed by James F. Reilly, Harry A. Calevas, 
and Ben Ivan Melnicoff as subscribing witnesses. Hach 
of said subscribing witnesses has executed and filed in this 
Probate Court forms known as “‘Form No. 2”? in which 
the witnesses state that at the time of the execution of 
the said will and at the time of the execution of said first 
codicil thereto the testator James O’Donnell, deceased, was 
to the best of the apprehension of said witnesses of sound 
and disposing mind and capable of executing a valid deed 
or contract, and that said will and codicil were executed 
in conformity with legal requirements for the execution of 
a testamentary paper. The second codicil to said will 
dated October 30, 1953, which second codicil is dated May 
29, 1958, was signed by Elizabeth Maynard, Richard H., 
Mayfield, and G. Bowdoin Craighill, Jr., as subscribing 
witnesses. Each of said subscribing witnesses has exe- 
cuted and filed in this Court a ‘‘Form No. 2?’ in which 
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the witnesses state that at the time of the execution of 
said second codicil, the testator James O’Donnell, deceased, 
was to the best of the apprehension of the witnesses of 
sound and disposing mind and capable of executing a valid 
deed or contract, and that the said second codicil was 
executed in conformity with the legal requirements for 
execution of a testamentary paper. 


5. The guardian personally interviewed James F-. Reilly, 
Harry A. Calevas, Ben Ivan Melnicoff, Elizabeth Maynard, 
Richard H. Mayfield, and G. Bowdoin Craighill, Jr., the 
subscribing witnesses mentioned in the foregoing Para- 
graph 4 of this report, and each of said witnesses reiterated 
to the guardian the statements made in said Probate 
Court forms as to the competency of the testator and the 
validity of the execution of the will and two codicils. 
(Paragraph 2a, 2b, and 2c, above). 

On Monday, November 24, 1958, the guardian held a 
conference with the ward lasting three and one-half hours 
at The Seton Institate, an institution for persons suffering 
from mental illness located at 6402 Reisterstown Road, 
Baltimore, Maryland. The ward spoke with intelligence and 
showed familiarity with the will of decedent which has 
been offered for probate and an awareness of her own rela- 
tion to the estate. She expressed the opinion that the 
decedent had disposed of his property exactly as he wished. 
Nevertheless she expressed displeasure at the provision 
in the first codicil for herself in that discretion was vested 
solely in the trustees in regard to payments to be made 
to her. She expressed a desire to be adequately provided 
for, but stated that she has no interest whatever in acquir- 
ing a substantial portion of the decedent’s estate. 


From his examination of the will and codicils and his 
interviews outlined above, the guardian reports that he 
found nothing to indicate that the testator was not com- 
petent or that his will and eodicils were not executed in 
fall conformity with legal requirements. In any event the 
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guardian sees no advantage to the ward in interfering with 
the admission of the will and codicils to probate. The 
best interest for Mrs. O’Donnell lies either in such benefits 
as she may receive from the first codicil, or on the other 
hand in renouncing the will and codicils, which may be 
accomplished without interfering with their admission to 
probate, 


The guardian reiterates that in his opinion it is necessary 
that the interests of the ward be protected by this Court 
in its probate or equity division or both, by authorizing 
procedures to determine whether an antenuptial agreement 
signed by the ward on the day of her wedding is valid, 
and if it be adjudicated to be invalid to effect. (if necessary) 
& renunciation on her behalf and the distribution to her of 
her statutory share; or in the alternative to approve on 
her behalf a settlement in compromise of her right to bar 
distributive share. 

Respectfully submitted, 


/8/ Cuantrs B. Mupray 
Charles B. Murray 
Guardian ad litem for 
Alice Hull O’Donnell 


[Filed Feb, 25, 1959] 


Petition of Collectors for Authority to Make Certain Payments 
and for Other Purposes 


The petition of Frorence O’D. Manger and Tuomas F. 
Mane, Jz. respectfully represents: 


1. Petitioners are two of the three duly appointed and 
qualified Collectors of the estate of James O’Donnell, de- 
ceased, the third Collector being James O’Donnei, Jr. 
The three Collectors have full power and authority to take 
possession of, hold, manage, conserve and control all real 
estate of decedent, as well as the personal property. 
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Surporr or THE Widow OF DeceDENT 


5. The will of said decedent, dated October 30, 1953, and 
the codicils thereto, on file in the Office of the Register of 
Wills, create a residuary trust for the benefit of the Tes- 
tator’s widow, children and descendants. The Petitioners 
and James O’Donnell, Jr. are therein named as Executors 
and Trustees. 


6. By the first codicil, executed on October 30, 1953, 
Testator provided that his trustees should in their discre- 
tion pay an amount not to exceed $6,000.00 in any par- 
ticular calendar year, to enable his wife, Alice Hull O’Don- 
nell, to live according to a standard of comfort which his 
trustees may deem desirable. 


7. By ante-nuptial agreement executed in 1940, the 
Testator agreed to the payment out of his estate to his 
gaid widow the amount of $400.00 per month. A true copy 
of said agreement is attached to the petition for probate 


filed herein. 


8. Alice Hull O’Donnell, widow of decedent, is a patient 
at Seton Institute, Baltimore, Maryland, Thomas J. Kenney 
has been appointed as Committee of her Estate by the 
Cireuit Court of Baltimore City, Maryland, and as Ancillary 
Committee in the District of Columbia by this Honorable 
Court in Mental Health No. 74-59. The Committee is in 
need of funds to pay for her care and medical expenses, 
charges in excess of $4,500.00 having accumulated since 
the death of decedent. 


9. The interests of said widow in the estate of decedent, 
in the event of intestacy, or in the event of the probate of 
any prior will of decedent, would be not less than $400.00 
per month provided by the ante-nuptial agreement and the 
$500.00 family allowance authorized by the D. C. Code. 
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Wuezerore, Petitioners pray: 


4, That the Court authorize and direct the Collectors to 
pay out of the income of the real and personal estate to 
Thomas J. Kenney, Committee of the Estate of Alice Hull 
O’Donnell, the amount of $400.00 per month from June 
26, 1958, the date of death of the decedent. 


[Filed March 3, 1959] 


Answer of Charles B. Murray, Guardian Ad Litem for Alice 
Hull O'Donnell, to Petition of Collectors to Make Certain 


Prayer 4. He objects to the granting of Prayer 4 of 
the Petition and to the delivery of any assets of the estate 
now being administered by this Court into the hands of any 
fiduciary except one receiving a domiciliary appointment 
of this Court. Alice Hull O’Donnell is not domiciled in 
the State of Maryland. Her husband, the decedent, in the 
second codicil to his will declared himself to be domiciled 
in the District of Columbia, and the allegation in the peti- 
tion for probate and letters filed herein to the effect that 
the decedent was ‘domiciled at the time of his death 
in the District of Columbia”? (Petition for Letters, Par. 
2, p. 1) has not been disputed. The ward is an involuntary 
-patient in The Seton Institute in Baltimore, an institution 
for persons suffering from mental illness. She is therefore 
domiciled in the District of Columbia. (See Memorandum 
of Points and Authorities in Support of Petition of Guard- 
ian ad Litem for Alice Hull O’Donnell to Take Depositions, 
filed herein on February 26, 1959). The petition of Thomas 
J. Kenney for ancillary letters under 21-115 of the District 
of Columbia Code, 1951 Ed., in Mental Health Case No. 
74-59, did not allege that the ward was domiciled in Mary- 
land, and if it had so alleged there was no one to dispute 
it, since no person in interest appears to have been served 
with a copy of the petition. See Shafer v. Children’s 
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Hospital Society of Los Angeles, California, United States 
Court of Appeals for the District of Columbia Circuit, No. 
14478, decided February 26, 1959. The guardian suggests 
to this Honorable Court the possible invalidity of said 
ancillary letters issued by this Court in Mental Health 
Case No. 74-59 to Thomas J. Kenney, Esquire, of Baltimore, 
and recommends that this Court authorize some one to 
appear in said Mental Health case and if so advised to 
attack the order granting ancillary letters. 


se * oe e * e s e s & 
[Filed May 7, 1959] 


Motion of Charles B. Murray. Guardian Ad Litem of Alice 
Hull for Authority to Adjudicate Antenuptial 
Agreement 

Charles B. Murray, Guardian ad litem for Alice Hull 
ent widow of the above above- 
rt authorize said 


be necessary to adjudicate 
ent bearing date 


lectors of the estate 
after as the court shall order. 
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[Filed May 11, 1959] 


Points and Authorities in Opposition to Motion of Charles B. 

Murray for Authority to Adjudicate Antenuptial Agreement 

There is no objection to a hearing and a determination 
of the issue drawn betwen the guardian ad litem appointed 
by this Court for decedent’s incompetent widow and the 
committee of said widow appointed by the Circuit Court 
‘#2 of Baltimore City. The issue joined is whether the 
local guardian ad litem can go beyond his statutory author- 
ity ‘‘to represent said party at the hearing of the applica- 
tion to admit the will to probate, and with authority to file 
@ caveat, as he may be advised, in behalf of said party’’ 
and intrude upon the authority and duty of the duly ap- 
pointed committee of said incompetent to preserve and 
protect her rights and estate as required by the order of his 
appointment in Maryland and his appointment as ancillary 
committee here. It is pointed out that the committee by 
leave of the Circuit Court ‘#2 of Baltimore City has filed 
in said Court, as of 26 January 1959, a Bill of Complaint 
to Adjudge the Antenuptial Agreement of 3 February 1940 
invalid; has secured service of process upon all the defend- 
ants, therein named, in the State of Maryland, where they 
reside; and, has filed notice of the taking of depositions 
of pertinent witnesses. For further arguments and authori- 
ties contrary to the position which the guardian ad litem 
here advances, the Court is referred to the committee’s 
‘‘Points and Authorities in Opposition to Guardian ad 
litem’s Motion to Take Depositions and Answers to Peti- 
tion of Collectors to make Certain Payments.’’ The Com- 
mittee has taken timely and adequate steps to protect the 
interests of his ward and no useful purpose will be served 


- 


40 


by the guardian ad litem’s duplication of those steps which 
he asks leave to undertake in the present motion. 


BHL 

Ricnarp H. Love 

Attorney for Thomas J. Kenney 
Committee for Alice Hull O’Donnell 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 


e e e * ° 
[Filed May 27, 1959] 


Srare or MaryLanp } ~~ 
Crry or Batrmore ‘ 

I Heresy Ceetiry that on this 25 day of May, 1959, per- 
sonally appeared before me, @ Notary Public in and for 
the City and State aforesaid, Atice Hout O’DoxrxetL, who 
being duly sworn according to law deposes and says: That 
she is Alice Hull O’Donnell, widow of the late James O’Don- 
nell, who departed this life in the District of Columbia 
on the 26th day of June, 1958. That she married the 
said James O’Donnell in Brooklyn, New York, on Febru- 
ery 3, 1940. That at the time of her marriage to 
Mr. O’Donnell she was forty-nine years of age, never 
married before, and was and had been a schoolteacher 
in Brooklyn, New York, where she had lived all her 
life up to that time. That during her married life with 
Mr. O’Donnell she lived with him in Maryland, Florida 
and Rhode Island. That she has never lived in the 
District of Columbia. That she did not know her 
husband had an apartment in the District of Colum- 
bia until after his death. That, although her plans 
for the future are unsettled, she presently has no 
intention of living in the District of Columbia. At least, 
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until such time as her rights in her husband’s estate 
are settled, she intends to reside in the State of Maryland. 


/s/ Aurce Hot O’DonnELL 
Alice Hull O’Donnell, Afiant 


SvBscRipep anp Sworn to before 
me this 25 day of May, 1959. 


/s/ Exxzasetn N. WaicHT 
Elizabeth N. Wright, Notary Public 


[Filed May 27, 1959] 


Carola B. Guttmacher, M.D. 
Manfred S. Guttmacher, M.D. 


819 Park Avenue 
Baltimore, Maryland 


May 25, 1959 
To Whom It May Concern: 


I, Manfred S. Guttmacher, am a practicing physician in 
Maryland. I have specialized in psychiatry for the past 
thirty years. 

This is to certify that I am familiar with the case of 
Mrs. Alice Hull O’Donnell, having examined her in August, 
1958 and in December, 1958. I have also thoroughly ex- 
amined her hospital record at the Seton Psychiatric In- 
stitute. 

Mrs. O’Donnell suffers from recurrent attacks of manic- 
depressive psychosis, with lucid intervals between attacks. 
I examined Mrs. O’Donnell again today. In my opinion she 
is fally competent to execute an affidavit bearing on her 
past and present places of residence. She possesses an 
unusually good memory. 


Manrrep S. Gourrmacner, M.D. 
Manfred S. Guttmacher, M.D. 
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Srate or MaryLanp <4, 
Crry or BaTmMore ; Ve WESS 

I hereby certify that on this 25 day of May, 1959 that 
Dr. Manfred S. Guttmacher has acknowledged the fore- 
going statement to be his act and deed. 


Exuszazets N. Wrickt 
Notary Public 
(Seal) 


THE SETON PSYCHIATRIC INSTITUTE 


6420 REISTERSTOWN ROAD 
BALTIMORE 15, MD. 


May 26, 1959 


To Whom It May Concern: 


I, Albert J. VanderVeldt am a physician specializing in 
psychiatry. I am one of the resident phychiatrists at The 


Seton Psychiatrie Institute. Mrs. Alice Hull O’Donnell 
has been under my care since shortly after her admission 
on May 12, 1958. 


Since 1942 Mrs. O”Donnell has been admitted to hos- 
pitals for the treatment of mental disorders approximately 
thirteen (13) times. She suffers from recurrent attacks of 
manic-depressive reaction with either a manic or depressive 
phase, with lucid intervals. Mrs. O’Donnell has received 
electroshock treatments, and in my opinion is presently 
competent to execute an affidavit relating to the places in 
which she has lived, and relating to her present intention 
as to places in which she may or may not reside in the 
future. 

/s/ Asest J. VanperVELDr 
Albert J. VanderVeldt, M-D. 
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[Filed July 30, 1959] 
Opinion of the Court (Holtzoff, J.) 
(Rendered May 28, 1959) 

Tue Court: The Court has full faith and confidence in 
the counsel for the Committee. He is well known to this 
Court and known very favorably. 

The Court, however, disagrees with the policy followed 
by the Committee in bringing the action to set aside the 
ante-nuptial agreement in the Maryland Courts. The estate 
of the deceased is being administered here. The suit to 
set aside the ante-nuptial agreement is, in a sense, in 
spirit if not in letter, ancillary to the administration of the 
estate. 

It does not seem orderly procedure for the Maryland 
Court to determine the validity of the ante-nuptial agree- 
ment in view of the fact that decision will vitally affect the 
distribution of the estate which is being administered by the 


Court. It is a burden that should not be placed upon the 
Maryland Courts, even though technically they no doubt 
have jurisdiction of the action but logically the matter 
should be determined here. 


In view of these considerations, the Court will authorize 
the guardian ad litem to bring the action that he proposes 
in this matter in this Court. The Court, of course, assumes 
and, in fact, the Court is quite confident that counsel for 
the committee will cooperate with the guardian ad litem 
and will be willing to assist him and that Mr. Murray will, 
of course, welcome the assistance. 


The motion is granted. 


[Filed June 2, 1959] 


Order Authorizing Charles B. Murray, Guardian Ad Litem of 
Alice Hull O'Donnell, to Institute Proceedings to Adjudi- 


This cause coming on for argument on the ‘Motion of 
Charles B. Murray, Guardian ad litem of Alice Hull 
O’Donnell, for Authority to Adjudicate Antenuptial Agree- 
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Sratz or MaryLanp +4 
Crry or BaurmorE ; VES 

I hereby certify that on this 25 day of May, 1959 that 
Dr. Manfred S. Guttmacher has acknowledged the fore- 
going statement to be his act and deed. 


Eurzapeta N. Wricet 
Notary Public 
(Seal) 


——— 


THE SETON PSYCHIATRIC INSTITUTE 


6420 REISTERSTOWN ROAD 
BALTIMORE 15, MD. 


May 26, 1959 


To Whom It May Concern: 


I, Albert J. VanderVeldt am a physician specializing in 
psychiatry. I am one of the resident phychiatrists at The 


Seton Psychiatric Institute. Mrs. Alice Hull O’Donnell 
has been under my care since shortly after her admission 
on May 12, 1958. 


Since 1942 Mrs. O’Donnell has been admitted to hos- 
pitals for the treatment of mental disorders approximately 
thirteen (13) times. She suffers from recurrent attacks of 
manic-depressive reaction with either a manic or depressive 
phase, with lucid intervals. Mrs. O’Donnell has received 
electroshock treatments, and in my opinion is presently 
competent to execute an affidavit relating to the places in 
which she has lived, and relating to her present intention 
as to places in which she may or may not reside in the 
future. 

/s/ Aupest J. VanpenVELDT 
Albert J. VanderVeldt, M_D. 
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[Filed July 30, 1959] 
Opinion of the Court (Holtzoff, J.) 
(Rendered May 28, 1959) 

Tue Court: The Court has full faith and confidence in 
the counsel for the Committee. He is well known to this 
Court and known very favorably. 

The Court, however, disagrees with the policy followed 
by the Committee in bringing the action to set aside the 
ante-nuptial agreement in the Maryland Courts. The estate 
of the deceased is being administered here. The suit to 
set aside the ante-nuptial agreement is, in a sense, in 
spirit if not in letter, ancillary to the administration of the 
estate. 

It does not seem orderly procedure for the Maryland 
Court to determine the validity of the ante-nuptial agree- 
ment in view of the fact that decision will vitally affect the 
distribution of the estate which is being administered by the 
Court. It is a burden that should not be placed upon the 


Maryland Courts, even though technically they no doubt 
have jurisdiction of the action but logically the matter 
should be determined here. 


In view of these considerations, the Court will authorize 
the guardian ad litem to bring the action that he proposes 
in this matter in this Court. The Court, of course, assumes 
and, in fact, the Court is quite confident that counsel for 
the committee will cooperate with the guardian ad litem 
and will be willing to assist him and that Mr. Murray will, 
of course, welcome the assistance. 


The motion is granted. 


[Filed June 2, 1959] 

Order Authorizing Charles B. Murray, Guardian Ad Litem of 
Alice Hull O'Donnell, to Institute Proceedings to Adjudi- 
cate Antenuptial Agreement 

This cause coming on for argument on the ‘‘Motion of 

Charles B. Murray, Guardian ad litem of Alice Hull 

O’Donnell, for Authority to Adjudicate Antenuptial Agree- 
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ment’?, filed herein on May 7, 1959 and the opposition of 
Thomas J. Kenney, Committee for Alice Hull O’Donnell by 
appointment of Circuit Court No. 2 of Baltimore City, 
Maryland, to said Motion, and said Guardian ad litem and 
counsel for said Thomas J. Kenney, Esquire, having been 
fully heard; it is by the court, this 2d day of June, 1959, 


Orperep: That said Motion be, and it is hereby granted; 
and 


That said Charles B. Murray, Guardian ad litem of Alice 
Hull O’Donnell, be, and he is hereby, authorized to institute 
and prosecute in this Court, such proceedings, including 
the taking of depositions in the District of Columbia and 
elsewhere, as may be necessary to adjudicate the validity 
of the antenuptial agreement bearing date January 31, 
1950, between the decedent, James O’Donnell, and said 
Alice Hull O’Donnell (who was known at that time by 
her maiden name of Alice E. Hull), and thereafter to 
make reports and recommendations to this Court as to 
whether a renunciation should be made on behalf of said 
Alice Hull O’Donnell of her benefits if any under the 
will and codicils of James O’Donnell, offered for probate 
herein; the cost of such proceedings to be advanced by the 
collectors of the estate herein and reimbursement to be 
made thereafter as the Court shall order. 


By the Court: 


s/ ALEXANDER Houtzorr 
Judge 


[Filed June 30, 1959] 
Order 


Upon consideration of the Motion for Authorization for 
immediate Appeal filed herein by Thomas J. Kenney, com- 
mittee for Alice Hull O’Donnell, incompetent widow of 
deceased, the Court being of the opinion that the order of 
this Court dated 2 June 1959, authorizing Charles B. 
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Murray, Guardian ad litem of Alice Hull O’Donnell, to 
institute proceedings involves a controlling question of 
law as to which there is substantial ground for difference 
of opinion and that an immediate appeal from the Order 
may materially advance the ultimate termination of the 
litigation, it is by the Court this 30th day of June 1959 


Oxvenep, that the order of this court dated 2 June 1959, 
authorizing Charles B. Murray, Guardian ad litem, to 
institute proceedings be, and the same is hereby amended 
to contain the findings and provisions of this Order, and 
it is 

Orxperep, that Thomas J. Kenney, committee of Alice 
Hull O’Donnell, incompetent, be and he hereby is granted 
permission to apply for an appeal from such order to the 
United States Court of Appeals for the District of Colum- 
bia Circuit within ten days of the entry of this Order, and 
it is 


s/ Avexanper Hourzorr 
Judge 


Memo: ‘‘Upon petitions filed, orders were entered on 
August 7, 1959, by the United States Court of Appeals for 
the District of Columbia Circuit, allowing Florence O’Don- 
nell Maher, et al., Collectors of the Estate of James O’Don- 
nell, deceased, (Case No. 15,250) and Thomas J. Kenney, 
Committee of the Person and Estate of Alice Hull O’Don- 
nell (Case No. 15,251) to appeal from the order entered 
June 2, 1959, as modified on June 30, 1959. Notices of 
Appeal therefrom were filed by Appellant in No. 15,251 
on August 14, 1959, and by Appellants in No. 15,250 on 
August 17, 1959,”? 


Wk a TBE eee 


maak “sie x 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, where the Maryland Committee (who is 
also the District of Columbia Ancillary Committee) of an 
incompetent widow physically present in Maryland has 
instituted a suit in a Maryland court to determine the 
validity of an antenuptial agreement, and that court 
admittedly has jurisdiction over the parties to that action 
and the subject matter, a guardian ad litem for the same 
widow, appointed pursuant to § 19-303, D. C. Code, in a 
probate proceeding in the District of Columbia where her 
late husband’s estate is being administered, may there- 
after institute an identical suit in the District of Columbia 
at the expense of the decedent’s estate. 


| 2. Whether a guardian ad litem appointed pursuant to 
§ 19-303, D. C. Code, to represent the incompetent widow 
of a deceased testator has power to bring an action to 
determine the validity of an antenuptial agreement made 
by the testator and the widow. 


3. Whether the United States District Court for the 
District of Columbia sitting as a Probate Court may 
authorize the guardian ad litem appointed by said court 
under § 19-303, D. C. Code, to bring suit to adjudge the 
‘validity of an antenuptial agreement, after a Committee 
has already been appointed for such widow in Maryland 
\where she is physically present, after such Committee has 
been appointed her Ancillary Committee in the District of 
Columbia, and after the Committee thus appointed has 
lalready filed an identical suit in Maryland. 


Statement of points 
Summary of argument 


I. Since the Maryland court admittedly had juris- 
diction of the suit to determine the validity of 
the antenuptial agreement, the District Court 
erred in authorizing the prosecution of an 
identical suit in the District of Columbia 


II. A guardian ad litem appointed under § 19-303, 
D.C. Code, has no power to litigate any issue 
other than the validity of the will offered for 
probate 


III. The Probate Court is a court of limited juris- 
diction and cannot in an administration pro- 
ceeding authorize or direct the bringing of a 
suit that would simply determine facts to enable 
a beneficiary under a valid will to decide whether 
or not to renounce her rights thereunder 


IV. Appellant as Committee and Ancillary Com- 
mittee is the proper representative of Mrs. 
O’Donnell for all purposes of present and 
future litigation 


Conclusion 
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IN THE 


United States Court of Appeals 


For tae Disrrict or Cotumsia Circurr 
No. 15,251 
In re Esratse of James O’Donnewx, Deceased. 


Tuomas J. Kenney, Committee and Ancillary Committee of 
Auice Hutz O’Donnewt, Incompetent, Appellant, 


v. 


Cuartes B. Murray, Guardian ad Litem for 
Auice Huut O’Donnett, Incompetent, Appellee. 


Appeal from an Interlocutory Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The District Court sitting as a Probate Court 
(Holtzoff, J.) in Administration No. 96153, In re Estate 
of James O’Donnell, Deceased, granted, by order of 
June 2, 1959, a motion of the guardian ad litem who had 
been appointed in that proceeding under § 19-303, D. C. 
Code, to represent the testator’s incompetent widow, 
Alice Hull O’Donnell, which motion sought leave to file 
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suit in the District of Columbia to determine the validity 
of an antenuptial agreement between testator and widow. 


On June 30, 1959, the District Court (Holtzoff, J-) 
amended the order of June 2 to permit this appellant, the 
Maryland Committee and District of Columbia Ancillary 
Committee of the incompetent widow, to apply to this 
Court for the allowance of an interlocutory appeal. Such 
a petition was filed, and, on August 7, 1959, granted. 


The jurisdiction of this Court rests on 28 US.C. 
§ 1292(b). 


A separate interlocutory appeal was allowed the 
Collectors of the decedent’s estate; it is No. 15,250 in this 
Court. 


STATEMENT OF THE CASE 


This case arises out of a pending probate proceeding. 
The facts for the purposes of the present appeal can be 
briefly stated as follows: 


James O’Donnell, the testator, died on June 26, 1958 
(JA 2), at the age of 90 (JA 27). He was survived by 
Alice Hull O’Donnell, age 68, his widow of his second 
marriage, whom he had placed in Seton Institute in 
Baltimore because of her mental condition a few months 
before his death; and by three children of decedent’s first 
marriage, viz.: James O’Donnell, Jr., a son, Florence 
O’Donnell Maher, a daughter, and Louis Reinhardt 
O’Donnell, an incompetent son, all residents of Maryland 
(JA 3). 


James O’Donnell married Alice F. Hull on February 3, 
1940, in New York City (JA 4, 18). On the morning of 
the wedding, Alice F. Hull signed an antenuptial agree- 
ment (JA 18, 22), the validity of which is now challenged, 
under the terms of which, she disclaimed any share in 
his estate (JA 9-12). At the time of her marriage, Alice F. 
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Hull owned a small personal estate and a substantial equity 
in the New York City Teachers’ Retirement Fund. The 
antenuptial agreement provided an annuity of $400 per 
month for her after his death (JA 10, 15). 


At the time of his death in 1958, James O’Donnell owned 
personal estate of the approximate value of $1,200,000, real 
estate located in Rhode Island, Florida and Maryland, 
valued about $700,000, and owed debts of about $550,000 
(JA 47). He left a will dated October 30, 1953 which 
mentioned the antenuptial agreement and made no pro- 
vision for the widow (JA 16). A codicil of the same date 
authorized the Testamentary Trustees to pay, in their 
diseretion, up to $6,000 per year for the support and 
maintenance of the widow notwithstanding the provisions 
of the antenuptial agreement (JA 16-17). A second 
codicil of later date added nothing of concern to the widow 
here (JA 7). The will named James O’Donnell, Jr., 
Florence O’Donnell Maher, and Thomas F. Maher, a 
grandson, as Co-Executors and Co-Trustees (JA 2). 


During their marriage, James O’Donnell and Alice Hull 
O’Donnell spent their summers in Rhode Island, their 
winters in Florida and the intervening periods at 
residences owned by the husband or his daughter in 
Maryland. She never lived with him in the District of 
Columbia (JA 40). From 1942 until 1958, Mrs. O’Donnell 
was hospitalized about 13 times for mental illness for 
periods of several months to as long as eighteen months 
(JA 42). She was not adjudged of unsound mind on these 
occasions. 


On July 29, 1958, an application for the appointment of 
a committee for Alice Hull O’Donnell under the provisions 
of Article 16, Section 135, of the Annotated Code of Mary- 
land (1957), was made to Circuit Court No. 2 of Baltimore 
City by Mary G. Butler, her niece and next friend. This 
application alleged the existence of the antenuptial agree- 
ment and requested that the committee inquire into the 
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validity thereof and into the adequacy of the provisions 
made for Mrs. O’Donnell under the provisions of her 
deceased husband’s will (JA 26-28). Pursuant to the 
adjudication of that proceeding, Thomas J. Kenney, the 
present appellant, was appointed Committee for her on 
August 19, 1958 (JA 28-29), and he promptly qualified by 
filing his bond (JA 23). 


Meanwhile, on August 14, 1958, the will and codicils of 
decedent were offered for probate and letters testamentary 
were applied for by Florence O’Donnell Maher and Thomas 
¥. Maher, two of the nominated Executors, in the District 
of Columbia (JA 2-9). Pending certain disputes between 
the three nominated Exeeutors, those persons began to 
act as Collectors of the estate pursuant to an order of the 
District Court dated October 1, 1958 (JA 13-14). 


On September 22, 1958, the District Court (Curran, 
D.J.), pursuant to Section 19-303 of the District of 
Columbia Code (1951 ed.) and according to the prayers 


of the aforementioned petition for probate and letters 
(JA 7), appointed Charles B. Murray, Esquire, as Guardian 
ad litem for Alice Hull O’Donnell, incompetent widow of 
decedent (JA 12-13). 


Negotiations between the Maryland Committee and the 
Collectors had theretofore proceeded to the point of agree- 
ment in principle, that the widow should be considerably 
more generously supported by the estate than provided 
by the antenuptial agreement or the codicil to the will, with 
the view that the validity of the antenuptial agreement 
would not have to be litigated (JA 23). These negotiations 
broke down because of a dispute between the Guardian 
ad litem and the Committee over their respective duties 
and powers in this matter (JA 23). 


On December 23, 1958, the Guardian ad litem moved the 
District Court, in the probate proceeding, for leave to take 
certain depositions on the issue of the validity of the ante- 
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nuptial agreement (JA 15-21). That motion, although 
opposed (JA 22-26), was never set down for hearing. 


To obtain possession of United States Savings Bonds in 
the face amount of $12,000 purchased by Mr. O’Donnell 
with personal funds of Mrs. O’Donnell in their joint names 
with rights of survivorship, held for safekeeping by the 
American Security and Trust Company, Thomas J. Kenney 
applied to the United States District Court for the District 
of Columbia (Mental Health No. 74-59) and was appointed 
by that Court (McGuire, D.J.) as Ancillary Committee on 
January 15, 1959 (JA 30-31) and shortly thereafter 
qualified by filing the required bond. The Guardian 
ad litem, on March 2, 1959, by his answer to the Collectors’ 
petition (JA 35-37) for authority to make certain payments 
for the support of the widow and the delivery of these 
bonds to the Ancillary Committee, opposed any transfer 
of funds or assets to the Committee or Ancillary Com- 
mittee (JA 37-38), but the bonds had already been 
delivered before his answer was filed. No other payments 
were made, and to this time the estate has made no pay- 
ments toward the expenses of Mrs. O’Donnell’s care and 
treatment at Seton Institute. 


Earlier, on February 26, 1959, the Guardian ad litem 
reported to the court that he had no basis on which to file 
a caveat against the will, detailing the circumstances that 
led him to that conclusion (JA 31-35). 


Meanwhile, on January 26, 1959, Thomas J. Kenney, 
as Alice Hull O’Donnell’s Maryland Committee, brought 
suit in Cireuit Court No. 2 for Baltimore City to set aside 
the antenuptial agreement on the grounds of coercion, 
undue influence and violation of a confidential relation. 
The three Collectors and the Committee of Louis Reinhardt 
O’Donnell, all being residents of the State of Maryland, 
were personally served (JA 39-40). The decedent owned 
a substantial interest in real estate located in Baltimore 
City (JA 4) and, of course, were it not for the antenuptial 
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agreement, his widow would have an interest in that real 
estate. This suit is now at issue and the taking of 
depositions has been scheduled. 


Three and a half months later, on May 7, 1959, the 
Guardian ad litem moved the District Court in the probate 
proceedings for leave to file suit in the District of Columbia 
to determine the validity of the antenuptial agreement, on 
the ground that while that issue remained unresolved, he 
would not know what course to pursue as Guardian 
ad litem in the pending probate proceeding. The motion 
renewed the request for leave to take depositions, contained 
in the Guardian ad litem’s December 1958 motion, and 
asked that the Court direct the Collectors to underwrite 
the costs of the proposed litigation out of the estate 
(JA 38). 


On June 2, 1959, the District Court (Holtzoff, D.J.) 
granted the Guardian ad litem’s motion in all respects 
(JA 43-44). 


The Maryland Committee and District of Columbia 
Ancillary Committee—the present appellant—and the three 
Collectors, severally requested leave to apply for an inter- 
locutory appeal under 28 U.S.C. § 1292(b), the request of 
the Collectors being in the alternative to @ request for 
reconsideration. They also asked for a stay. 


On June 30, 1959, Judge Holtzoff made a finding that the 
‘order of this Court dated 2 June 1959, authorizing 
Charles B. Murray, Guardian ad Litem of Alice Hull 
O’Donnell, to institute proceedings involves a controlling 
question of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from 
the Order may materially advance the ultimate termina- 
tion of the litigation”? (JA 4445). Accordingly, he 
amended the order of June 2, 1959, to include the above 
finding and he granted the Maryland Committee—the 
present appellant—permission to apply to this Court for 
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an interlocutory appeal (JA 45). Judge Holtzoff denied 
the stay, denied the Collectors’ motions for reconsideration 
and did not rule upon their request for the allowance of 
@ similar interlocutory appeal. 


This Court allowed the Committee’s appeal, likewise 
allowed the Collectors’ appeal, and entered a stay of 
further proceedings under the order appealed from 
(JA 45). 


STATUTES AND RULE OF COURT INVOLVED 
1. Sec. 11-504, D. C. Code (1951 ed.) provides as follows: 


$ 11-504. Powers—Not exclusive of equity jurisdiction in certain 
cases. 


It shall have full power and authority to take the 
proof of wills of either personal or real estate and 
admit the same to probate and record, and for cause 
to revoke the probate thereof; to grant and, for any 
of the causes hereinafter mentioned, to revoke letters 
testamentary, letters of administration, letters ad 
colligendum, and letters of guardianship, and to 
appoint a successor in the place of anyone whose 
letters have been revoked; to hear, examine, and 
decree upon all accounts, claims, and demands existing 
between executors and administrators and legatees, or 
persons entitled to a distributive share of an intestate 
estate, or between wards and their guardians; to 
enforce the rendition of inventories and accounts by 
executors, administrators, collectors, guardians, and 
trustees required to account to said court; to enforce 
the distribution of estates by executors and adminis- 
trators, and the payment or delivery by guardians of 
money or property belonging to their wards: 
Provided, That the jurisdiction of said probate court 
shall not be exclusive of the jurisdiction of the said 
equity court to entertain suits by legatees or next of 
kin against executors or administrators, or by wards 
against their guardians for an accounting: and, 
except in cases provided for in section 11-520, any 
settlement of accounts in said probate court shall only 
be prima facie evidence as to the correctness of said 
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accounts in any such suits, or in suits by creditors 
against executors or administrators, or against heirs 
or devisees, to subject the real estate of decedents to 
the payments of their debts. 


2. Sec. 11-512, D. C. Code (1951 ed.) provides as follows: 
$11-512. Limitation on jurisdiction—Enforcement of decrees 
and orders. 


The said probate court shall not, under pretext of 
incidental power, or constructive authority, exercise 
any jurisdiction whatever not expressly given by this 
code; but every judgment, decree, decision, or order, 
of the said court, may be enforced by attachment and 
sequestration as aforesaid; and if the said judgment, 
decree, decision, or order, be for paying money, the 
property sequestrated may, at the discretion of the 
eourt, be applied to the purpose for which such judg- 
ment, decree, or order, was given. 


3. Sec. 19-303, D. C. Code (1951 ed.) provides as follows: 
§ 19-303. Guardian ad litem for infant or non compos 


Whenever it shall appear that any party interested 
as aforesaid is under age, Or mpos, the court 
shall appoint a guardian _ad_ litem to “represent said 


partys the hearing of the application to admit the 
ill to probate, an with authority to file a caveat, as 
he may be advised, in behalf of said party. 


4. Rule 17(c) of the Federal Rules of Civil Procedure 
provides as follows: 


Rule 17. Parties Plaintiff and Defendant: Capacity 
(c) Infants or 
infant or incompe 
such as a general gua 
other like fiducia 
defend on behalf o 
If an infant or incompetent person 
duly appointed representative he may sue by his next 
friend or by a guardian ad litem. The court shall 
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appoint a guardian ad litem for an infant or in- 
competent person not otherwise represented in an 
action or shall make such other ae as it deems 
proper for the protection of the infant or incompetent 
person. 


STATEMENT OF POINTS 


1. Where the Maryland Committee (who is also her 
District of Columbia Ancillary Committee) of an incom- 
petent widow physically present in Maryland has instituted 
suit in a Maryland court to determine the validity of an 
antenuptial agreement, and that court admittedly has 
jurisdiction over the subject matter of the suit and over 
the parties thereto, a Guardian ad Litem for the same 
widow, appointed as such pursuant to Section 19-303, 
District of Coumbia Code, in a probate proceeding in the 
District of Columbia where the estate of the widow’s late 
husband is being administered, may not thereafter 
institute an identical suit in the District of Columbia at 


the expense of the decedent’s estate. 


2. A Guardian ad litem, appointed under Section 19-303, 
District of Columbia Code, for the incompetent widow of 
a deceased testator, has no power to bring an action to 
determine the validity of an antenuptial agreement 
between the testator and the said widow. 


3. The United States Court for the District of Columbia 
sitting as a probate court may not authorize a Guardian 
ad litem appointed under Section 19-303, District of 
Columbia Code, to file a suit to adjudge the validity of 
an antenuptial agreement between the testator and his 
widow, where a Committee for said widow has been 
appointed for her by a Maryland court, she being physically 
present in that state, where such Committee has also been 
appointed her Ancillary Committee in the District of 
Columbia, and where such Committee thus appointed has 
already filed an identical suit in Maryland to determine 
the validity of the same agreement. 


10 


SUMMARY OF ARGUMENT 


L The Maryland court in which appellant as Committee 
of the incompetent widow sued to determine the validity 
of her antenuptial agreement admittedly had jurisdiction. 
Consequently the applicable policy is that the court which 
first takes the subject matter of litigation into its control 
must be permitted to proceed. 


Here the Maryland court had such control, because some 
of the testator’s real estate was located there. But even 
if the Maryland suit be regarded as one purely in 
personam, considerations of comity between courts of 
coordinate jurisdiction would preclude any authorization 
for a second and duplicating suit in the District of 
Columbia. 


Therefore, even if the guardian ad litem had full capacity 
to sue, and even if the District Court as Probate Court 
could authorize such a suit, it was still improper to 
authorize a second duplicating action in the District of 


Columbia in respect of the validity of the same antenuptial 
agreement. 


But this is not a matter of a race of diligence; the 
guardian ad litem lacked capacity, and the Probate Court 
could not authorize such a suit at any time. 


I. A guardian ad litem appointed under § 19-303, D. C. 
Code, has authority only to file a caveat against the will 
if so advised. Once he makes his determination that the 
will is valid, as he did here, his functions terminate. He 
has no authority to proceed beyond caveat and to institute 
independent litigation bearing on other matters, in this 
instance whether the widow should take under the will or 
renounce and elect under § 18-211. 


Moreover, even if appellee had been a guardian ad litem 
with full capacity, he was not authorized to proceed here 
on behalf of the widow. For the widow was already 
represented by appellant as Committee and Ancillary 
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Committee. Suits for the benefit of an incompetent should 
be brought by her committee. And since the widow had 
a committee, she was ‘‘otherwise represented’? in the sense 
of Rule 17(c), F.R. Civ. P., so that the appointment of a 
guardian ad litem as an additional representative was not 
authorized. 


IfI. The United States District Court for the District 
of Columbia has a dual status. It is an Article III court 
of the United States for certain purposes, and as such 
has no probate jurisdiction. It is also like a court of a 
State, in which capacity it has whatever probate juris- 
diction Congress has conferred upon it. Congress has 
declared that the Probate Court for the District of 
Columbia shall not, ‘‘under pretext of incidental power, 
or constructive authority,’’ exercise any jurisdiction not 
expressly given. §11-512, D. C. Code. The Code grants 
the Probate Court no jurisdiction to authorize the 
§19-303 guardian ad litem to institute any suit for 


adjudicating the validity of an antenuptial agreement. 
Such a suit has nothing to do with probate of the will or 
with the protection of the estate; it pertains only to the 
widow, and is not within the powers conferred on the 
Probate Court by § 11-504. 


IV. Since the widow was physically present in Mary- 
land, only the courts of that state could adjudicate her an 
incompetent and appoint a committee of her person and 
estate. Similarly, since she was physically present only 
in Maryland, the District of Columbia courts could not 
obtain over her the personal jurisdiction that is the 
essential prerequisite to adjudicating her incompetency 
and appointing a committee on her behalf. 


The record indicates that the widow was not only 
resident in but also domiciled in Maryland. The conten- 
tion that she was domiciled in the District of Columbia, 
where she had never lived during her marriage, rests on 
a fiction. But even if it be assumed that she was domiciled 
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in the District of Columbia, her presence in Maryland 
precluded. the appointment here of a committee of her 
person and estate. 


Appellant was properly appointed her Committee in 
Maryland, he was properly appointed her Ancillary Com- 
mittee in the District of Columbia, and he is therefore her 
proper representative in all present and future litigation. 
She does not need additional representation, and the law 
does not authorize additional representation to be forced 
upon her. 

ARGUMENT 


This appeal involves three interrelated questions— 
the capacity of the guardian ad litem to sue at all, the 
authority of the District Court sitting as a Probate Court 
to direct the bringing of the suit by anyone regardless of 
capacity, and the propriety of an jdentical suit in any 
circumstances even if brought by one with capacity to 
sue and if directed by @ court with power to give such 
a direction. 


Unless the guardian ad litem here can establish the 
affirmative of all three propositions, the order below is 
erroneous and must be reversed. 


Appellant—the Committee and Ancillary Committee— 
believes that none of the three questions involved can be 
established in favor of the guardian ad litem. But since 
in our view the nrare-bsste question concerns the infirmity 
of the later duplicating action, we shall discuss that issue 
at the outset. 


L Since the Maryland 
suit to determine 


The District Court admitted, as indeed it was bound to 
admit, that the Maryland Court—Cireuit Court No. 2 of 
Baltimore City—had jurisdiction over the suit brought 
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by appellant as Committee to determine the validity of 
the antenuptial agreement entered into by the testator and 
his widow (JA 43). 


That suit was brought by the widow’s Committee, 
appellant here, who had been duly appointed by the court 
having jurisdiction over her person; all of the adverse 
parties—the testator’s heirs—were joined as defendants 
and duly served; real estate forming part of the estate was 
located in Maryland (JA 4); and the validity of the ante- 
nuptial agreement was put in issue. 

Plainly, then, the Maryland court had jurisdiction. 

Judge Holtzoff did not deny that jurisdiction; he said 
‘*technically they [the Maryland courts] no doubt have 
jurisdiction of the action’? (JA 43). 

We do not understand that the word ‘technically’? 


derogates from that jurisdiction. After all, most if not 
all jurisdictional issues are ‘‘technical’’. It could not be 


otherwise; jurisdiction is a technical subject. 


Rather, Judge Holtzoff’s order was based on the 
proposition that he did not agree with the “‘policy”’ of 
the Committee—appellant here—in bringing suit (JA 48), 
and that ‘‘logically the matter should be determined here’? 
(id.). 


But ‘‘policy’’ is not a matter of the Chancellor’s—or 
even of the Ordinary’s—foot. The overriding policy and 
logic here is the fundamental policy that governs the 
relations between state and federal courts, namely, that 
*‘the court which first takes the subject-matter of the 
litigation into its control, whether this be person or 
property, must be permitted to exhaust its remedy, to 
attain which it assumed control, before the other court 
shall attempt to take it for its purpose.’? Ponzi v. 
Fessenden, 258 U. S. 254, 260. 


That is also the rule of this Court. Harlan v. Harlan, 
52 App. D. C. 98, 281 Fed. 602, appeal dismissed because 
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moot, 263 U. S. 681; Indemnity Ins. Co. v. Smoot, 80 U.S. 
App. D. C. 287, 152 F. 2a 667. 


Tt is true that the rule of Ponzi v. Fessenden applies 
primarily to proceedings im rem, where the res, be it 
property or (as there) the person of a prisoner, is in the 
custody of the first court; and that where the action is 
in personam, the pendency of the first suit is no bar to the 
prosecution of a second. Kline v. Burke Construction Co., 
960 U. S. 226; Mandeville v. Canterbury, 318 U. S. 47. 


Here, however, the testator left real property in Balti- 
more (JA 4). If the antenuptial agreement was valid, it 
would bar the widow’s dower rights therein; if invalid, 
she could elect to renounce her bequest and take her 
widow’s share. Part of the property involved, therefore, 
was in Maryland, within the power of the court in which 
the first suit to determine the validity of the antenuptial 
agreement had been brought. That being so, no second 
suit will be permitted to go forward. Princess Lida v. 
Thompson, 305 U. S. 456. As the Supreme Court there 
said (305 U. S. at 465-466) : 


of the District 

that where the judgment 

both the state court an 

concurrent jurisdiction, may proce 

tion at least until judgment is obtained in one of 
them which may be set up as res judicata in the other. 
On the other hand, if the two suits are in rem, or 
quasi in rem, so fhat the court, or its officer, has 
possession or must have control of the property which 
is the subject of the litigation in order to proceed 
with the cause and grant the relief sought the juris- 
diction of the one court must yield to that of the 
other. We have said that the principle applicable to 
hoth federal and state courts that the court first 
assuming jurisdiction over property may maintain 
and exercise that jurisdiction to the exclusion of 
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the other, is not restricted to cases where property 
has been actually seized under judicial process before 
a second suit is instituted, but applies as well where 
suits are brought to marshal assets, administer trusts, 
or liquidate estates, and in suits of a similar nature 
where, to give effect to its jurisdiction, the court must 
control the property.’’ 


Even apart from the question of federal-state relation- 
ships, this Court has several times pointed out that comity 
precludes the prosecution of a second identical suit in 
a court of coordinate jurisdiction. Brooks Transp. Co. 
v. McCutcheon, 80 U. S. App. D. C. 406, 154 F. 2d 841; 
United States ex rel. Skinner & Eddy Corp. v. McCarl, 
56 App. D. C. 52, 8 F. 2d 1011; Phillips v. Noel Const. Co., 
49 App. D. C. 379, 266 Fed. 603, certiorari denied, 254 
U. S. 631. Consequently, whatever might have been the 
situation had the second suit actually been brought, 
ef. Washington Loan & Trust Co. v. Lyon, 98 F. Supp. 
320 (D.D.C.), it is plain that the District Court’s author- 
ization for a second and duplicating suit ran counter to 
established doctrines of comity that had been repeatedly 
enunciated by this Court. The Maryland courts should 
be permitted to go forward and to dispose of the issue 
relating to the validity or otherwise of the antenuptial 
agreement. 


Consequently, even if it be assumed in favor of the 
appellee—the guardian ad litem—not only that he had 
full capacity to sue in respect of such a cause of action, 
but also that the District Court sitting as a Probate Court 
had power to authorize the bringing of a suit to litigate 
the validity of the antenuptial agreement, there was still 
no authority in that court to authorize a suit in the 
District of Columbia that very plainly and clearly 
duplicated in every respect the earlier suit that had been 
instituted in Maryland. 


We think that issue dispositive of this appeal. But in 
order to preclude the possibility in future probate pro- 


16 


ceedings of a race of diligence such as the proper 
determination of this first question might be thought to 
invite, we deem it appropriate next to point out that 
appellee as guardian ad litem had no capacity to bring 
such a suit, even if he brought it first, and likewise that 
the District Court sitting as @ Probate Court had no 
power to authorize or direct such a suit at any time. 


IL. A guardian ad litem appointed under $ 19-903, D. C. Code, 
hos no power to litigate any issue other than the validity 
of the will offered for probate. 

A guardian ad litem appointed under § 19-303, D. C. 
Code (supra, p. 8) has only a very limited function, 
namely, to represent his ward ‘“‘at the hearing of the 
application to admit the will to probate, and with authority 
to file a caveat, as he may be advised, in behalf of said 
party.” 

Those are his only powers. Once he determines, as 
appellee here determined (JA 31-35), that the testator’s 
will was validly executed and not subject to successful 
caveat, he has exercised all of the authority vested in him 
by the statute. Thereafter he is functus officio. 


Here the guardian ad litem sought to proceed beyond 
his appointed duties. Having satisfied himself that the 
will was valid, he proceeded to undertake to determine 
whether the widow should renounce her bequest under the 
will and take in lien thereof her dower and legal share, 
pursuant to § 18-211, D. C. Code. Such a determination, 
plainly enough, could not be understandingly made until 
the validity or otherwise of the antenuptial agreement 
had first been established. But such a determination was 
a step beyond the only power conferred on the guardian 
ad. litem by § 19-303. 


Otherwise stated, the statute empowers the guardian 
ad. litem to contest the validity of the will by filing a 
caveat; it does not empower him to engage in further 
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litigation as a prerequisite to determining whether his 
ward should take under or renounce a valid will. His 
duties—and his powers—end when the validity or other- 
wise of the will is established, either by his determination 
not to file a caveat or by the ultimate outcome of the 
caveat proceeding. 


Not only is the guardian ad litem appointed under 
§ 19-303 without power to prosecute any action other than 
the filing of a caveat to the will, but there are additional 
and, we think, compelling reasons why no one other than 
the present appellant should have been permitted to sue 
on behalf of the incompetent widow in any event. That is 
to say, not even a guardian ad litem with unlimited powers 
should have been recognized as the widow’s representative 
in this case. 

Appellant was Mrs. O’Donnell’s Committee by appoint- 
ment of the Maryland court. Maryland being the place 
of her actual residence in the sense of physical presence, 


her competency or incompetency could not have been deter- 
mined elsewhere. See pp. 23-25, infra. Moreover, appellant 
was Mrs. O’Donnell’s Ancillary Committee by appointment 
of the District of Columbia court. 


Accordingly, since appellant represented Mrs. O’Donnell 
as Ancillary Committee in the court below, and as 
domiciliary Committee in the state of her actual residence 
and physical presence, there was no need to burden Mrs. 
O’Donnell with an additional representative, or to saddle 
the estate with the expense of a surplus of defenders of 
her rights. 

There was nothing the guardian ad litem could do for 
the widow that the Committee was not perfectly capable 
of doing on her behalf, nor is the contrary even suggested. 
Accordingly, the situation was one for the application of 
this Court’s declaration in Mackey v. Peters, 22 App. 
D. C. 341, 345-346, viz., ‘“‘the general rule is that when 
a committee has been appointed for a lunatic all suits for 
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his benefit or for the benefit of his estate should be 
instituted by such committee * * ¢ The guardian 
ad litem here has not shown any reason why that general 
rule should not have been applied here. Nor does the 
oral ruling permitting the guardian ad litem to institute 
a suit on Mrs. O’Donnell’s behalf make any showing 
(JA 43). 


The same general rule is reflected in Rule 17(c), F-R. 
Civ. P. (supra, pp. 8-9), which provides that ‘‘The court 
shall appoint a guardian ad litem for an infant or in- 
competent person not otherwise represented in an action 
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Here the incompetent was otherwise represented; she 
was represented by the appellant as her Committee in 
Maryland and as her An illary Committee in the District 
of Columbia. 


We are aware, of course, that the Federal Rules of 
Civil Procedure do not apply to probate proceedings in 
the District of Columbia. Rule 81(a)(1); see In re 
Cottrill’s Estate, 39 F. Supp. 689 (D-.D.C.). But an action 
to determine the validity vel non of an antenuptial agree- 
ment is not a probate proceeding, it is rather one on the 
equity side of the District Court’s general jurisdiction. 
Consequently Rule 17(¢) by its plain terms forbade the 
very action on the part of the guardian ad litem that the 
court below authorized in this case. 


The net of the foregoing is that (a) appellee as guardian 
ad litem under § 19-303 had no power to bring suit to 
determine the validity of the antenuptial agreement, and 
that (b) no guardian ad litem may properly be appointed 
to bring such a suit where, as here, the incompetent for 
whose benefit the suit would be brought is already 
represented both by a co ittee as well as by an ancillary 
committee. See Till v. Hartford Accident & Indemnity Co., 
124 F. 2d 405, where the Tenth Circuit refused to appoint 
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a guardian ad litem for an infant already represented by 
a next friend who was protecting that infant’s rights. 


III. The Probate Court is a court of limited jurisdiction and 
cannot in an administration proceeding authorize or direct 
the bringing of a suit that would simply determine facts to 
enable a beneficiary under a valid will to decide whether 
or not to renounce her rights thereunder. 


In ascertaining the powers of the United States District 
Court for the District of Columbia in respect of a probate 
proceeding pending therein, it is important not to be 
misled by the designation of the court, but to concentrate 
on some well-settled principles. 


The first of these is that the jurisdiction of an 
Article III court of the United States does not extend 
to probate matters. Markham v. Allen, 326 U.S. 490, 494; 
Sutton v. English, 246 U. S. 199; Byers v. McAuley, 149 
U. S. 608; Case of Broderick’s Will, 21 Wall. 503. Federal 
jurisdiction exists only in respect of suits inter partes 


wholly separate from and collateral to the probate pro- 
ceedings, provided of course that the other jurisdictional 
prerequisites of diversity and amount in issue are present. 
Markham v. Allen, 326 U. S. 490; Waterman v. Canal- 
Loutstana Bank, 215 U. S. 33; Gaines v. Fuentes, 92 
U. S. 10. 


An action brought in the District of Columbia to deter- 
mine the validity of the antenuptial agreement would be 
such a suit inter partes, but when the court below was 
sitting in ‘‘Administration No. 96,153, In re: Estate of 
James O’Donnell, Deceased’? (JA 2, 15), it was sitting 
as a court of probate. 


It was so sitting because the courts of the District of 
Columbia have a dual status. They are federal Article III 
courts with respect to tenure of office and jurisdiction, 
and they are also territorial courts under Art. I, Sec. 8, 
Clause 17, capable of receiving all the powers that the 
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state courts of Maryland exercised over the present area 
of the District of Columbia prior to 1790. O’Donoghue 
v. United States, 289 U. S. 516; Pitts v. Peak, 60 App. 
D. C. 195, 197, 50 F. 2d 485, 487. 


As the Supreme Court said in the O’Donoghue case, 
289 U.S. at 545, 


“The fact that Congress, under another and plenary 
grant of power, has conferred upon these courts 
jurisdiction over non-federal causes of action, or over 
quasi-judicial or administrative matters, does not 
affect the question. In dealing with the District, 
Congress possesses the powers which belong to it in 
respect of territory within a state, and also the powers 
of a state. Keller v. Potomac Electric Power Co., 
961 U. S. 428, 442, 443. ‘In other words’, this court 
there said, ‘it possesses & dual authority over the 
District and may clothe the courts of the District not 
only with the jurisdiction and powers of federal courts 
in the several States but with such authority as a 
State may confer on her courts. Kendall v. United 
States, 12 Pet. 524, 619. * ° we he 


Therefore, when the United States District Court for 
the District of Columbia sits in a matter entitled 
“¢ Administration,” it is not a United States District Court 
similar to other United States District Courts within 
States of the Union, it is a probate court only, and as such 
probate court it has only the powers that Congress has 
conferred upon it in Chapter 5 of Title 11 of the District 
of Columbia Code. 


That differentiation, it is proper to note, is emphasized 
by the circumstance that when the United States District 
Court for the District of Columbia sits as a probate court, 
it has a different Clerk, viz. the Register of Wills. 
See. 19-409, D. C. Code. But, very plainly, the distinction 
between the United States District Court for the District 
of Columbia exercising Article TI powers and the same 
Court exercising powers that in Maryland or Virginia 
would be vested exclusively in the state courts would still 
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be present even if the Register of Wills’ functions as Clerk 
of the Probate Court were legislatively transferred to the 
Clerk of the District Court. 


With that by way of background, we look to the statutory 
authority conferred by Congress on the District of 
Columbia Court holding a Probate Court. Sec. 11-512 of 
the D. C. Code (supra, p. 8), provides in pertinent part, 


*‘The said probate court shall not, under pretext 
of incidental power, or constructive authority, exercise 
any jurisdiction whatever not expressly given by this 
code; * @ °. ”? 


Now, very plainly, the Code confers on the Probate 
Court no power whatever to direct anyone to bring a suit 
to ascertain the validity of an antenuptial agreement, ie., 
to bring suit to ascertain a fact without bearing on the 
validity of the will or on the assets and liabilities of the 
estate or on any of the other purely probate matters 


enumerated in § 11-504, D. C. Code (supra, pp. 7-8), but 
relevant solely to the further voluntary and individual 
question of the widow’s choice to take under the will or 
to elect under § 18-211. 


That being so, it seems plain that Judge Holtzoff’s 
reasons for authorizing the Sec. 19-303 guardian ad litem 
to bring such a suit (JA 43) constituted precisely the very 
“pretext of incidental power,’’ the very ‘‘constructive 
authority,’’ that Congress expressly denied to any judge 
holding the Probate Court. 


It was suggested below that since §11-512 carries 
forward the terms of a Maryland Act of 1798, passed when 
probate courts in that State were held by laymen, it is 
not now to be taken at face value. But the short answer 
is that this provision has now been in the District of 
Columbia law for over a century and a half (see Sec. 1 of 
the Organic Act of Feb. 27, 1801, ¢. 15, 2 Stat. 103, 
continuing in force all of the Maryland laws then in effect), 
and that Congress has never undertaken to change it, even 
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“pretext of incidental power,”? the very “constructive 
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It was suggested below that since §$ 11-512 carries 
forward the terms of a Maryland Act of 1798, passed when 
probate courts in that State were held by laymen, it is 
not now to be taken at face value. But the short answer 
is that this provision has now been in the District of 
Columbia law for over a century and a half (see Sec. 1 of 
the Organic Act of Feb. 27, 1801, c. 15, 2 Stat. 103, 
continuing in force all of the Maryland laws then in effect), 
and that Congress has never undertaken to change it, even 
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though it has over the last 25 years implemented the 
O’Donoghue case by bringing the District of Columbia 
Courts ever more closely into the federal judicial system. 


In 1934, Congress changed the name of this Court to 
“United States Court of Appeals for the District of 
Columbia.”? Act of June 7, 1934, ¢. 426, 48 Stat. 926. 
In 1936, it changed the name of the Supreme Court of the 
District of Columbia to “District Court of the United 
States for the District of Columbia.”? Act of June 25, 
1936, c. 804, 49 Stat. 1921. In 1948, Congress made the 
District of Columbia a federal judicial district and a 
federal judicial cireuit. 28 U.S.C. §§ 41, 88. And, in 1949, 
Congress swept away many of the hitherto distinctive 
features of District of Columbia practice to complete the 
District of Columbia’s integration into the federal judicial 
system generally. Act of May 24, 1949, ¢. 139, 63 Stat. 
g9, 110.° 

But—Congress has never changed §11-512. The local 


probate court, held by a judge who since 19383 has had 
the status, and since 1948 the title, of a United States 
District Judge, is still a court of limited jurisdiction, with- 
out incidental powers, and without constructive authority. 
See Fidelity & Deposit Co. of Maryland v. McQuade, 74 
App. D. C. 383, 123 F. 2d 337, citing many cases. 


It follows that Judge Holtzoff could not, while holding 
the Probate Court, authorize the bringing of a suit to 
determine the validity of the antenuptial agreement. Such 
a suit had nothing to do with the validity of the will or 
with the ultimate size of the estate or with any of the 
other matters enumerated in § 11-504. Consequently, apart 
from the lack of capacity in the party seeking to bring 
the suit, and also apart from the pendency of another, 


®In the process, Congress abolished the old special appeal to 
this Court, see § 17-101, D. C. Code, 1940 ed., a device so useful 
that in 1958 it was revived and made available throughout all the 
a - oe of Sept. 2, 1958, P-L. 85-919, 72 Stat. 1770, 28 U.S.C. 
§ 1 - 
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identical, and prior suit in another jurisdiction, the order 
below was additionally defective for want of authority in 
the court to make it. 


IV. Appellant as Committee and Ancillary Committee is the 
proper representative of Mrs. O’Donnell for all purposes of 
present and future litigation. 


As has been indicated, appellee as guardian ad litem 
of the incompetent widow, Alice Hull O’Donnell, deter- 
mined after full investigation not to file a caveat against 
her late husband’s will (JA 31-35). All that remains is 
to determine the validity of their antenuptial agreement, 
so that she or her proper representative will be in a 
position to make an informed choice as to whether she 
will take under the will or renounce pursuant to § 18-211. 


Inasmuch as Mrs. O’Donnell was physically present and 
therefore actually resident in Maryland when her niece 
petitioned Cirenit Court No. 2 of Baltimore City for the 
appointment of appellant as her committee (JA 26-28), it 
is plain that the Maryland courts had jurisdiction to make 
such appointment (JA 28-29). For the Maryland law is 
clear to the effect that a Maryland court is competent to 
make such an appointment in respect of persons physically 
present and hence actually resident in that state. Bliss v. 
Bliss, 133 Md. 61, 104 Atl. 467. The Maryland court said 
in that case (133 Md. at 73, 104 Atl. at 471), 


“* * * as the jurisdiction of Courts of Equity to issue 
writs de lunatico inquirendo is exercised for the pro- 
tection of the community, and the protection of the 
person and property of the alleged lunatic, there is no 
reason why it should be confined to cases in which the 
unfortunate persons are residents of or have property 
in the state. It is their presence within the limits of 
the State that necessitates the exercise of power to 
protect their persons and the community in which they 
may be placed, and the jurisdiction of the Court does 
not depend upon whether they also have property with- 
in the State.’’ 
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Contrariwise, inasmuch as Mrs. O’Donnell was not ac- 
tually within the District of Columbia, it is similarly plain 
that the courts of the District were without power to ap- 
point a general or domiciliary committee for her. Cooper 
v. Burton, 75 U.S. App. D.C. 298, 127 F. 2d 741. For, as 
this Court there held, a general or domiciliary committee 
cannot be appointed in the absence of an adjudication of 
insanity, and no such adjudication can be had in the ab- 
sence of personal jurisdiction over the allegedly insane 
person. And, obviously, the courts of the District of Co- 
lumbia are not in a position to obtain such jurisdiction 
over a person physically present—as Mrs. O’Donnell was 
and is—in an institution located in Baltimore, Maryland. 


There is evidence in the record that Mrs. O’Donnell never 
lived with her late husband in the District of Columbia at 
any time, that she has no present intention of living in the 
District, but that on the contrary she intends to reside in 
Maryland (JA 40-41). Although her affidavit to that effect 


was executed while she was in the Seton Institute (id.), 
two psychiatrists, one of them Dr. Manfred S. Guttmacher, 
indicated that she was then fully competent to execute an 
affidavit bearing on her past and present places of resi- 
dence (JA 41-42). 


If, then, actual domicile in the usual sense of what the 
individual regards as home is material, then nothing in the 
present record established that Mrs. O’Donnell was domi- 
ciled in the District of Columbia. 


It was argued below on behalf of the guardian ad litem 
that since the testator died domiciled in the District of 
Columbia, since the domicile of a wife is generally that of 
her husband, and since the domicile of a wife confined in 
a mental institution is that of her husband and changes 
with his, Mrs. O’Donnell’s domicile was in the District of 
Columbia. also. 
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Of course that reasoning sets up a legal doctrine against 
the widow’s expressed intention, and thus is essentially 
fictitious. 

But it is not necessary in this proceeding to determine 
Mrs. O’Donnell’s domicile in the sense that would be neces- 
sary if she died and a question arose as to where her estate 
would properly be administered in a probate proceeding. 
See Shafer v. Children’s Hospital Soc. of Los Angeles, 

US. App. D.C.  _, 265 F.2d 107. For, even if it were 
assumed for purposes of argument that her domicile was 
in the District of Columbia, in law and in fact both, the 
position of the guardian ad litem would not be advanced. 


Inasmuch as Mrs. O’Donnell was physically in Maryland, 
the District of Columbia court could not obtain personal 
jurisdiction over her, jurisdiction which is the indispensa- 
ble prerequisite to the appointment of a committee of her 
person and estate. Cooper v. Burton, 75 U.S. App. D.C. 
298, 127 F. 2d 741. And this would still be so even if in a 
strictly technical sense she were actually domiciled in the 
District, inasmuch as domicile without personal jurisdie- 
tion would plainly be an insufficient basis for the under- 
lying adjudication of incompetency. In this respect an 
adjudication of incompetency is like an adoption proceed- 
ing; a child that is not before the court or in its control 
cannot be adopted. Wathen v. Ugast, 79 U.S. App. D.C. 
162, 143 F. 2d 160. 


The propriety and regularity of appellant’s position as 
Mrs. O’Donnell’s Committee was recognized and confirmed 
by his appointment as her Ancillary Committee in the court 
below (JA 30-31). 


In view of these circumstances, it is not necessary to 
urge the undoubted proposition that neither appellant’s ap- 
pointment as Committee in Maryland nor his appointment 
as Ancillary Committee in the District of Columbia are 
subject to collateral attack by the guardian ad litem in 
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Administration No. 96153, In re Estate of James O’Donnell, 
Deceased—the proceeding below. 


The short of the entire matter is that, in all proceedings 
subsequent to the actual probate of the will—a matter in 
which the guardian ad litem has fully performed his own 
very limited function (JA 31-35)—Mrs. O’Donnell is prop- 
erly and adequately represented by this appellant. She 
does not need further protection, and the law does not per- 
mit further representatives to be appointed for her. 


CONCLUSION 
The order below authorizing the guardian ad litem to in- 
stitute proceedings to adjudicate the antenuptial agreement 
should be reversed and annulled. 
Respectfully submitted. 


Ricxarp H. Love, 


1010 Vermont Ave., N.W., 
Washington 5, D. C., 
Attorney for the Appellant. 


Frepertck Bernays WIENER, 
1025 Connecticut Ave., N.W., 
Washington 6, D. C., 

Of Counsel. 


NovemBer 1959. 


Atay 


need re 


S 
a 


“i. Las 


QUESTIONS PRESENTED 


Whether the Probate Court, with its limited jurisdiction 
in administration matters, has power to authorize a guard- 
ijan ad litem to go beyond his statutory duties to supersede, 
‘or duplicate the efforts of, the committee (and ancillary 
lcommittee) in seeking to set aside an antenuptial agree- 


iment between the now incompetent widow and the decedent. 
‘Tf such power exists, whether it was properly exercised 
‘in a case where the committee had already taken action 
to adjudicate the same matter. 


Questions presented 
Jurisdictional statement 
Statement of the case 
Statutes Involved 
Statement of points 
Summary of Argument 


I Domicile is not a requisite for jurisdiction to 
appoint a committee of an incompetent person 


meee in the District of Columbia or in = 


II The proper person to file suit on behalf of an 
incompetent is the committee 


Til The powers and duties of the guardian ad litem 
appointed in the probate court order are strictly 
limited by the statute 


IV It is only by virtue of certain historic statutes 
that the district court has any probate juricdic- 
tion. As probate court it has a separate clerk 
in the a pecs of Wills, and its jurisdiction in 
cases filed there is strictly limited to what the 
code provides 


V There is no need for the guardian ad litem to 
move beyond the scope of his appointment be- 
cause the widow is already adequately repre- 


Conclusion. 
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No. 15,250 


Frorence O’D. Mauer, Toomas F, Mauer, Jz., and James 
O’DonneEL, JR., as Collectors of the Estate of James 
O’Donnell, Deceased, Appellants, 


v. 


Cuantzs B. Murray, Guardian ad Litem for Alice Hull 
O’Donnell, and THomas J. Kenney, Committee of the 
Person and Estate of Alice Hull O’Donnell, Appellees. 


On Appeal From an Order of the United States District Court 
for the District of Columbia, Holding Probate Court 


BRIEF FOR APPELLANTS, THE Senne OF 
THE ESTATE OF JAMES O'DONNELL, DECEASED 


JURISDICTIONAL STATEMENT 
The will and codicils of James O’Donnell, deceased, 
having been filed with the Register of Wills, the adminis- 
tration cause was commenced in the Probate Court by 
petition for probate (App. 2), and a guardian ad litem 
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was appointed to represent the widow in this connection 
(App. 12-13). The guardian ad litem by two motions 
(App. 15, 38) asked the further authority to seek an 
adjadication on the validity of the widow’s antenuptial 
agreement (App. 9-12). The duly appointed committee 
answered that he had the matter in hand and was the 
appropriate party to protect the widow (App. 22, 39). 
The Probate Court authorized the guardian ad litem to 
proceed, by order entered June 2, 1959 (App. 43-44). By 
an amending order on June 30, 1959 (App. 44-45), the 
Probate Court declared that the order of June 2, 1959, 
‘involves a controlling question of law as to which there 
is substantial ground for difference of opinion and that 
an immediate appeal from the order may materially ad- 
vance the ultimate termination of the litigation”’ (28 U.S.C. 
§1292(b)). Application for special appeal under 28 
U.S.C. §1292(b) filed in this Court on July 9, 1959, was 
granted by order entered in No. 15,250 on August 7, 1959. 
Notice of appeal was filed by these appellants on August 


17, 1959 (App. 45). The Committee is likewise appealing 
from the same order in No. 15,251. 


STATEMENT OF THE CASE 


At the time of their marriage in 1940, James O’Donnell 
and Alice BE. Hull entered into an antenuptial agreement, 
sn which she renounced all rights to a distributable share 
of his estate, and he agreed that four hundred dollars 
($400.00) per month should be paid her from his estate 
after his death (App. 9-12). 


James O’Donnell died on June 26, 1958, leaving a will? 
in which he named as Executors the Appellants, his daugh- 
ter Florence O’Donnell Maher, his son James O’Donnell, 
Jr. and his grandson Thomas ¥. Maher, Jr. (App. 2). 
Item Four of the will enjomed upon the Executors the 


1 The will and codicils are in the record on appeal. The lengthy provisions 
are not printed in the appendix because pertinent portions are quoted or 
referred to in the pleadings. 
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carrying out of his antenuptial agreement (App. 16). 
His First Codicil authorized the testamentary trustees to 
-expend up to $6,000.00 per year to enable the widow to 
live in a standard of comfort which the trustees might 
deem desirable (App. 16-17). It appears to be agreed 
that the two provisions do not overlap and the trustee 
must expend at least $4,800.00 and may expend up to 
$10,800.00 annually for the care of the widow. 


The proceeding below was commenced in the Probate 
Court by the filing on August 14, 1958, of a petition for 
probate of the will and codicils, for letters testamentary, 
or for letters of collection to the persons named as execu- 
tors in the will, the cause being captioned ‘‘Estate of 
James O’Donnell, Deceased, Administration No. 96,153”? 
(App. 2). 


The widow of decedent, Alice Hull O’Donnell, was for 
a time before his death and has been ever since in Seton 
Institate in Baltimore, Maryland, a hospital for mental 
patients (App. 3, 18-19, 24, 26, 42). In July 1958, her niece 
filed a petition in the Circuit Court of Baltimore City, 
alleging the widow to be incompetent and praying for the 
appomtment of a committee (App. 26-28). On August 
19, 1958, the Circuit Court appointed Thomas J. Kenney, 
the person selected by the niece, as Committee of the 
person and estate of the widow and directed him to 
investigate her rights in her deceased husband’s estate 
(App. 28-29). 


Shortly after his appointment the Committee approached 
counsel for the nominated executors with respect to her 
claims to a larger return from the estate, based on the 
alleged invalidity of the antenuptial agreement (App. 23). 


On August 28, 1958, the Probate Court decreed letters 
of collection to be issued to the Appellants who were 
named as Executors in the will (App. 13). On October 
1, 1958, the Probate Court entered an order expanding the 
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Collectors’ authority to include management of real estate 
(App. 13-14). 


On September 22, 1958, the Probate Court appointed 
Charles B. Murray “‘guardian ad litem for said incompe- 
tent, Alice Hull O’Donnell, to appear for and represent 
her at the hearing upon said Petition for Probate and 
Letters Testamentary and with authority to file a caveat, 
as he may be advised, in behalf of said incompetent’’ 
(App. 12-13). The scope and limitation of the order were 
taken from D. C. Code, § 19-303. 


In December 1958, although there was already a Com- 
mittee for the widow selected by, and appointed at the 
behest of, her own relatives (App. 18-19, 26-29), the 
guardian ad litem filed a petition asking the Probate Court 
jn the administration case to authorize him to take depo- 
sitions regarding the validity of the antenuptial agree- 
ment and to direct the Collectors to provide him with 
funds to do so (App. 15-21). 


On January 12, 1959, the Committee, Thomas J. Kenney, 
answered this petition in the Probate Court, stating that 
the protection of the widow’s rights were within the juris- 
diction of the Baltimore Circuit Court and not within the 
very limited authority given to the guardian ad litem in 
the District of Columbia (App. 22-26). 


On January 26, 1959, the Committee of Alice Hull O’Don- 
nell filed in the Cirenit Court of Baltimore City a Bill 
of Complaint to adjudicate the validity of the Antenuptial 

ent and secured service of process on the defend- 
ants (App. 39, 48). 


In February of 1959, the guardian ad litem filed in the 
Probate Court his report of investigation with respect to 
the wills and codicils of decedent (App. 31-35). He con- 
cinded that decedent was competent to execute them and 


2D. C. Code references throughout this brief are to the 1951 Edition of the 
Distriet of Columbia Code. 
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had executed them in full conformity with legal require- 
ments (App. 34). He reported that he saw no advantage 
to the widow in interfering with the admission of the 
will and codicils to probate (App. 35). This of course 
fulfilled the terms of his appointment. His report went 
farther, however, and stated his opinion that the widow’s 
interest should be protected ‘‘by this court in its probate 
or equity division or both,’’ by authorizing procedures to 
determine the validity of the antenuptial agreement (App. 
35). 


The guardian ad litem then filed in the Probate Court 
& memorandum contending that since the domicile of the 
wife normally follows that of her husband, the District 
of Columbia court should take charge of her claims and 
not the Baltimore Circuit Court, where the Committee 
had been appointed. Being a memorandum of legal argu- 
ment, this document is not in the record on appeal, but 
its substance will doubtless appear in appellee’s brief. 


On March 15, 1959, counsel for the Committee filed 
&@ responsive memorandum pointing out that the Courts 
of both Maryland and the District of Columbia have power 
to take charge of the affairs of incompetent persons in 
need of protection within their territorial jurisdiction, and 
that domicile is not requisite. For similar reason, this 
memorandum is not in the record. 


Meantime in January of 1959, Thomas J. Kenney had 
been appointed ancillary committee in the District of 
Columbia (App. 30). 


On May 7, 1959, the guardian ad litem filed a Motion 
for Authority to Adjudicate the Antenuptial Agreement 
and again asked that money be advanced to him from the 
estate of decedent for this purpose (App. 38). On May 
11, 1959, the Committee opposed (App. 39), and the matter 
was heard by Judge Alexander Holtzoff on May 28, 1959. 
During the hearing it was argued that the District Court 
was then sitting as a Probate Court in an administration 
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cause (D. C. Code, §§ 11-501, 11-503) and that jurisdiction 
was limited (D. C. Code, § 11-512), but Judge Holtzoff 
stated that there was no longer a Probate Court, but only 
one District Court. 


The decision was in favor of the guardian ad litem for 
reasons stated as follows (App. 48) : 


“The Court, however, disagrees with the policy fol- 
lowed by the Committee in bringing the action to set 
aside the ante-nuptial agreement in the Maryland 
Courts. The estate of the deceased is being admin- 
gstered here. The suit to set aside the ante-nuptial 
agreement is, in a sense, in spirit if not in letter, 
ancillary to the administration of the estate. 


“Jt does not seem orderly procedure for the Maryland 
Court to determine the validity of the ante-nuptial 
agreement in view of the fact that decision will vitally 
affect the distribution of the estate which is being 
administered by the Court. It is a burden that should 
not be placed upon the Maryland Courts, even though 


technically they no doubt have jurisdiction of the 
action but logically the matter should be determined 
here.”’ 


On June 2, 1959, the Probate Court entered its order 
in the administration cause authorizing the guardian ad 
litem to institute proceedings to adjudicate the validity of 
the antenuptial agreement and providing that the Col- 
lectors advance the cost (App. 43-44). 


Up to this point, the Collectors had taken no position, 
and for two reasons. First, they were hesitant about 
entering the conflict and seeming to take sides between 
the guardian ad litem and the committee as to who should 
protect the widow’s interests, even though the guardian 
ad litem was seeking to have his proposed duplicate pro- 
ceeding financed out of the estate. Second, the want of 
jarisdiction under the statute (D. C. Code, § 11-012) and 
decisions of this Court seemed obvious, and the Committee 
had already raised this point. The decision in favor of 
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the guardian ad litem placed the Collectors in the dilemma 
of having two representatives of the widow to deal with, 
one acting under an order of doubtful jurisdiction. Accord- 
ingly they asked for reconsideration, for a stay, and for 
amendment to permit application for appeal. 


The Committee asked for amendment to permit applica- 
tion for special appeal under 28 U.S.C. §1292(b). The 
Probate Court denied reconsideration and stay, but 
amended the order to allow application for permission to 
appeal (App. 44-45). As set forth above in the Juris- 
dictional Statement, this Court allowed these appellants 
to appeal from the order of June 2, 1959, as amended on 
June 30, 1959, and notice of appeal was filed (App. 45). 


STATUTES INVOLVED 
D. C. Code, 1951, § 11-501: 


“The special term of said District Court of the 
United States for the District of Columbia, known 


prior to March 3, 1901, as the orphans’ court, shall be 
designated the probate court, and the justice holding 
said court shall have and exercise all the power and 
jurisdiction by law held and exercised by the or- 
phans’ court of Washington County, District of 
Columbia, prior to June 21, 1870.’’ 


D. C. Code, 1951, § 11-512: 


““The said probate court shall not, under pretext 
of incidental power, or constructive authority, exer- 
cise any jurisdiction whatever not expressly given 
by this code; but every judgment, decree, decision, or 
order, of the said court, may be enforced by attach- 
ment and sequestration as aforesaid; and if the said 
judgment, decree, decision, or order, be for paying 
money, the property sequestrated may, at the dis- 
cretion of the court, be applied to the purpose for 
which such judgment, decree, decision, or order, was 
given.” 


D. C. Code, 1951, § 19-303: 


‘Whenever it shall appear that any party interested 
as aforesaid is under age, or non compos, the court 
shall appoint a guardian ‘ad litem to represent said 

at the hearing of the application to admit the 


will to probate, and with authority to file a caveat, 
as he may be advised, in behalf of said party.” 


STATEMENT OF POINTS 


1. The District Court, holding Probate Court jn an 
administration cause, has no jurisdiction to order a widow’s 
guardian ad litem, appointed in probate, to undertake 
proceedings to adjudicate the validity of her ante-nuptial 
agreement, and in this manner to supersede the Committee 
appointed for the widow in the jurisdiction where she is 
hospitalized and also appointed in the District of Columbia 
as Ancillary Committee. 


2. The proper person to file a suit on behalf of a mental 
patient is the Committee, unless a statute designates an- 


other. The Statute limits the function of the guardian 
ad litem in probate strictly to the question of validity of 
the will. It was error for the Probate Court, to order the 
guardian ad litem to duplicate efforts of the Committee 
to adjudicate or settle questions arising out of the widow’s 
ante-nuptial agreement and her claims to the estate inde- 
pendent of the will. 


SUMMARY OF ARGUMENT 

Domicile is not a requisite for jurisdiction to appoint 
a committee for an incompetent person, either in the 
District of Columbia or in Maryland. There was therefore 
no infirmity in the order of the Baltimore Circuit Court 
appointing 3 committee for Alice O’Donnell in Maryland 
where she was confined to an institution, nor in the order 
of the District Court granting to the Committee ancillary 
letters in the District of Columbia. The Committee is the 
proper person to institute any equitable civil action, such 
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as one to cancel a contract, on behalf of the incompetent 
widow, or to decide how best to protect her interests. 


It is only in special cases provided by statute that a 
guardian ad litem can replace the committee. The guard- 
ian ad litem appointed under the District of Columbia 
probate law has a strictly limited function to represent 
the incompetent in regard to the validity of the will. 


This was an administration proceeding in the Probate 
Court. It is only by virtue of certain historic statutes 
that the District Court has any probate jurisdiction. As 
a Probate Court, it has its separate Clerk in the Register 
of Wills, and the jurisdiction is strictly limited to what 
the code provides. This jurisdiction does not extend to 
the adjudication of contract rights of an incompetent. 


ARGUMENT 
I 


Domicileiis tote Requisite;tor-Jarlediction:to; AppointjajCom- 
mittee of an Incompetent Person Either in the District of 
Columbia or in Maryland 

While the Probate Court did not question the jurisdic- 
tion of the Maryland Court (App. 43), the point seems to 
have troubled the guardian ad litem. In fact it seems to 
be the basis of his entire position. It is therefore argued 

first in this brief. 


Our Code provides fully for proceedings to protect 
incompetent persons and gives the equity court the requi- 
site power, D. C. Code §§ 21-301 et seq. While the Federal 
Rules of Civil Procedure apply (Rule 1(b) of the District 
Court), and make the phrase ‘‘equity court”’ sound rather 
quaint, it is in the civil clerk’s office that the separate 
mental health docket is kept, and mental health cases 
have no relation to the separate Probate Court or its clerk, 
the Register of Wills. D. C. Code § 21-310, authorizing 
inquisition, applies to ‘‘any alleged insane person in the 
District of Columbia.”? None of the sections refer to 
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necessity for domicile in the District, except that if an 
insane person is found not to be a resident of the District 
of Columbia, he may be transferred from St. Blizabeth’s 
Hospital to the state of residence. D. C. Code § 21-317. 


Unless the person alleged to be insane is present in 
the District, there can be no adjudication or appointment 
of committee. Cooper v. Burton, 75 App. D.C. 298, 127 
F, 2a 741 (1942). 


Maryland statutes likewise do not require domicile for 
the appointment of a committee, and in Bliss v. Bliss, 
133 Md. 61, 104 Atl. 467 (1918), the Maryland Court of 
Appeals not only upheld the appointment of a committee 
regardless of the alleged ‘‘non-residence”’ of the insane 
ward, but very eloquently reviewed the authorities to 
show that it was ‘‘presence within the limits of the state 
that necessitates the exercise of the power to protect 
their persons and the community in which they may be 
placed.”’ 


This being the law in Maryland and the District of 
Columbia, comity enjoins respect for the decree and pro- 
ceedings in the neighboring jurisdiction in cases where 
mental patients have been taken under the undoubted 
protective power of its courts. It is a fair construction 
of D. C. Code, § 21-115, to say that it recognizes the rule 
of comity and provides for ancillary appointment in the 
District of Columbia of a person who has qualified as 
general committee in Maryland under this broad concept 
of jurisdiction. 

The humanity of this rule is made obvious by the present 
case. The widow is comfortably quartered in @ mental 
institution of her own choice, in Baltimore, where the 
court has already passed orders to protect her person and 
estate. It would be pointless and unkind to require that 
she be moved to the District to provide for a new adjudi- 
cation and appointment of committee to satisfy a technical 
rule of domicile. 


ll 


The validity of the appointment of the Maryland Com- 
mittee and of the District of Columbia Ancillary Com- 
mittee is therefore clear. 


I 


The Proper Person to File Suit on Behalf of an Incompetent 
is the Committee 


This almost self-evident rule was expressed in Mackey 
v. Peters, 22 App. D.C. 341, 345-6 (1903) : 


“Undoubtedly the general rule is that when a com- 
mittee has been appointed for a lunatic all suits for 
his benefit or for the benefit of his estate should be 
instituted by such committee, and ail suits against him 
should name such committee and give notice to the 
committee to defend. This rules does not seem to be 
questioned or controverted by anyone in this case. It 
is a legitimate result of the power of chancery over 


the persons and estates of persons non compos mentis 
* @ @ 99 


This rule is sufficient to demonstrate the error of the 
District Court in its displacement of the Committee. Dis- 
agreement ‘‘with the policy followed by the Committee’? 
was no reason to supersede him, not in the equity cause 
where he was appointed, or in the Mental Health case 
where he qualified as ancillary committee, but collaterally 
in a probate case. Choice of forum was for him to make. 


pany 


The Powers and Duties of the Guardian Ad Litem Appointed 
in the Probate Court Order Are Strictly Limited by the 
Statute 

D. C. Code, §§ 19-301 et seq. set forth the procedure for 

probate of a will in the District of Columbia, and § 19-303 

provides: 

“Whenever it shall appear that any party interested 


as aforesaid is under age, or non compos, the court 
shall appoint a guardian ad litem to represent said 
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party at the hearing of the application to admit the 
will to probate, and with authority to file a caveat, as 
he may be advised, in behalf of said party.”’ 


Nowhere in the code is there any provision authorizing 
the Probate Court to enlarge the powers and duties of the 
guardian ad litem to represent the incompetent in any 
other respect. As it is more fully stated hereinafter, it is 
the Probate Court that is acting here, and its powers 
are quite limited. 


Probate J 
Court It Has a Separate Clerk in the Register of Wills, and 
Tis Jurisdiction in Cases Filed There Is Strictly Limited 
to What the Code Provides 
Here lies the basic error of the Court below, in failing 
to recognize at the outset that it was sitting as a Probate 
Court, successor to the Orphan’s Court of Maryland, under 
D.C. Code § 11-501: 


“The special term of said District Court of the 
United States for the District of Columbia, known 
prior to March 3, 1901, as the orphans’ court, shall 
be designated the probate court, °° °”’ 


In the enactment of the 1948 Judicial Code of the United 
States (62 Stat. 869), a number of provisions setting up 
special court terms in the District of Columbia were re- 
pealed, but D. C. Code §§ 11-501 through 11-512, establish- 
ing the Probate Court and limiting its powers, were not 
in the schedule of repealed sections of the D. C. Code 
(see 62 Stat. at L. pp. 992, 995) and remain in full force 
and effect. 


D. C. Code, § 11-512 provides: 


“The said probate court shall not, under pretext 
of incidental power, or constructive authority, exercise 
any jurisdiction whatever not expressly given by this 
code; eee)? 
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This section was applied in Perkins v. Berger, 79 App. 
D.C. 286, 145 F. 2d 856 (1944), to prevent the removal 
of an administrator, ¢.t.a., for a cause not authorized by 
statute. Fidelity € Deposit v. McQuade, 74 App. D.C. 383 
at p. 385, 123 F. 2d 337 at p. 389 (1941), states the same 
law and reviews many cases in which this Court held the 
Probate Court to be limited. Overholser v. Gordon, 88 App. 
D.C. 153, 187 F. 2d 216 (1951), also referred to the Probate 
Court and its limited jurisdiction. The Code is replete 
with references to the Probate Court, its powers and its 
procedure. 


Further comment would seem unnecessary but for the 
fact that in this case and in some other recent cases in 
the District Court, it has been said that there is no longer 
a Probate Court. Were this the case, and all the numerous 
special provisions for the probate court had been abolished, 
there would be no probate jurisdiction whatever in the 
District of Columbia, because the general equity and law 
jurisdiction of the United States District Court does not 


extend to probate matters. Sutton v. English, 246 U.S. 
199, 205 (1918) ; McCan v. First National Bank, 229 F. 2d 
859 (CA 9th 1956); see Markham v. Allen, 326 U.S. 490, 
494 (1946). 


The Probate Court does exist and the Register of Wills 
is its clerk. D. ©. Code, § 19-409. This cause was an 
administration case filed in that court and in that clerk’s 
office. There was no jurisdiction granted in any statute 
for the Probate Court to enlarge the authority of the 
Guardian ad Litem beyond looking into the validity of 
the will and codicils of decedent and filing a caveat to the 
will and codicils. This important limited function he has 
already performed (App. 31-35). If Mr. Murray seeks 
to supersede the Committee or otherwise take charge of 
any other phase of the affairs of the incompetent, he 
must move in some other proceeding. 
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Vv 


There Is No Need for the Guardian ad Litem to Move Beyond 
She Scope of His Appointment Because the Widow is Al- 
ready Adequately Represented 

Perhaps the zeal of the guardian ad litem in this case 

is due to his reading of M ead v. Phillips, 77 App. D.C. 365, 

135 F. 2d 819 (1943), where the widow’s rights went un- 

protected until after her death, because of a conflict of 

jnterest. Her trustee (committee?) was also one of the 
executors of the estate. The opinion contains some implied 
criticism of the guardian ad litem appointed by the Probate 

Court, for standing by and doing nothing, but there was 

no suggestion that the Probate Court had any jurisdiction 

to extend his authority. The statute limiting his duties 
was quoted in a footnote, and the opinion comments that he 
never requested action by ‘Can equity court’’. 


But this case is not Mead v. Phillips. An equity court 
is in the picture already, and the committee is zealous 
in pursuing the widow’s rights according to wishes ex- 


pressed by her family and by herself in lucid intervals. 
‘Whatever action might be taken in the equity court, it 
js not appropriate to ask the decedent’s estate to finance 
adverse litigation when the committee already is pursuing 
the claim without expense to the estate. 


The representatives of the estate and the committee for 
the widow are in this Court and can state that they have 
not only begun and continued the negotiations for settle- 
ment referred to in the pleadings (App. 23), but are ready 
to conclude a settlement which will adequately protect the 
widow for life. They are unable to do so because the 
guardian ad litem asserts the right to replace the com- 
mittee in this matter. This situation shows the need 
for limiting the function of the guardian ad litem strictly 
to what the statute says is his function, the adjudication 
of the validity of the will. 
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CONCLUSION 


It is therefore respectfully submitted that the order 
appealed from should be reversed and the case should be 
remanded with directions to dismiss the motion of the 
guardian ad litem as being beyond the jurisdiction of 
the probate court. 

Carsar L, AIELLO 
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Pxess or Brzow S. Anas, Wasmmncron, D.C. 


STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellee, the questions presented are: 


1. Whether the court administering the estate of the 
decedent can adjudicate the validity of the antenuptial 
| agreement and determine for the incompetent widow domi- 
| giled here but confined in an institution in Maryland 
whether to effect a renunciation of the will; as against a 
| Maryland court to which the committee of the widow by 
appointment there has applied for the same adjudication. 


2. Whether the United States District Court for the 
District of Columbia is limited to probate matters when 
the proceeding is on its probate docket. 


3. Whether the committee appointed by the Maryland 
court is entitled to ancillary committee appointment here, 
the widow being domiciled here but confined in an institu- 
tion in Maryland. 


INDEX 


Soszsecr Inpex 


Statement of Questions Presented (Facing Inside of 
Cover Page) 
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L. The District of Columbia has primary and exclu- 
sive jurisdiction to administer the decedent’s 


II. Renunciation is an important part of admin- 
istration 


. The ward is domiciled in the District of Colum- 
bia and is a ward of its courts 


. Renunciation does not require insanity adjudi- 
cation 


. The ancillary appointment adds nothing to ap- 
pellants’ position 


Conclusion 
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United States Court of Appeals 


For tue Disrricr or Cotumsia Circuir 


No. 15,250 


Frorence O’DonneLL Mauer, Er AL., as collectors of the 
Estate of James O’Dormell, deceased, Appellants, 


Vv. 


Cxsartes B. Murray, Guardian ad litem for Alice Hull 
O’Donnell; and Tuomas J. Kenney, Committee of the 
Person and Estate of Alice Hull O’Donnell, Appellees. 


No. 15,251 


Tuomas J. Kennex, Committee and Ancillary Committee 
of Alice Hull O’Donnell, Incompetent, Appellant, 


Vv. 


Cartes B. Murray, Guardian ad Litem for Alice Hull 
O’Donnell, Incompetent, Appellee. 


Appeal from an Interlocutory Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE MURRAY 


COUNTERSTATEMENT OF THE CASE 


This single brief for Appellee Murray is filed for 
both the above-named cases, which are consolidated for 
that purpose by this Court’s order of November 6, 1959. 
Appellee Murray will be referred to as appellee. Thomas 
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J. Kenney, Esquire, who is the appellant in No. 15,251 and 
an appellee in No. 15,250, will be included when appellants 
are referred to generally. 


Appellee does not assert that the Statements of the Case 
in the briefs for appellants are inaccurate or inadequate. 
The following summary of the facts is repeated for con- 
venience. 


After appellee was appointed guardian ad litem he filed 
a petition requesting authority to take depositions relating 
to the validity of the antenuptial agreement which provided 
a modest income for Alice Hull O’Donnell (ward) in place 
of the more valuable widow’s share in the testator’s estate. 
Mr. Kenney, the appellant, filed an answer in opposition. 
The issue was finally brought to argument by the filing of 
a motion by appellee seeking the same authority as his 
previous petition. Meantime, appellee had filed his report 
on the validity of the will and the competency of the tes- 
tator, which the parties to this appeal concede ended the 
usual duties of a guardian ad litem in a probate case. 
At the hearing before the court, appellee’s motion was 
argued by him and by appellant Kenney, who was the only 
one who opposed. The Court granted the motion and 
issued its order authorizing appellee to take depositions 
(J.A. 43-4). Thereupon the other parties came in and 
moved for reconsideration or in the alternative for a recital 
in the court’s order making way for special appellate 
review under 28 USC 1292 (b). The court adhered to 
its order but made the requested recital. (J.A. 44-45). 
The Court also refused to stay its order pending appeal; 
but this Court after hearing granted a stay. (Order of 
this Court dated September 8, 1959). 


STATUTES INVOLVED 


Statutes, all relating to the “special terms’’ of District 
Court, Point V, are in an appendix to this brief, page 14. 
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SUMMARY OF ARGUMENT 

The District of Columbia has primary and exclusive 
jurisdiction to administer decedent’s estate, and is doing 
so. Renunciation for an incompetent widow is an im- 
portant part of the administration, and it should be under 
control of the court administering the estate through its 
own agent conducting the necessary litigation in the domi- 
ciliary jurisdiction. 

The ward was and is domiciled in the District of Co- 
lumbia and is the peculiar care of its courts. Renunciation 
can be effected by the court on her behalf, hence formal 
adjudication of insanity is not necessary; in fact, it appar- 
ently has not been done in Maryland. Since the handling 
of the ward’s property is involved and not her person, 
reasonable ground for believing her incompetent to make 
the decision for herself is all that is necessary. 


The court below had the power to appoint a guardian 
ad litem to litigate the antenuptial agreement and to issue 
its order in the probate proceeding. The limitations of 
the ‘‘special terms’’ of our district court were abolished 
by the Act of June 25, 1948. The probate jurisdiction 
is part of the court’s general jurisdiction, which can be 
exercised by a single judge. 

Appellant Kenney was not entitled to ancillary appoint- 
ment as a committee in this jurisdiction, since he was not 
the domiciliary committee in Maryland. His appointment 
here, without notice to appellee, adds nothing to his position 
on this appeal. 


ARGUMENT 
I. THE DISTRICT OF COLUMBIA HAS PRIMARY AND EXCLU- 
SIVE JURISDICTION TO ADMINISTER THE DECEDENT’S 
ESTATE 
The decedent was domiciled in the District of Columbia; 
most of his property was located here; and his estate is 
being administered here. The courts of this jurisdiction, 
therefore, have primary and exclusive jurisdiction to regu- 
late the administration of his estate. Overby v. Gordon, 


4 


13 App. D.C. 392, affd. 177 US. 214, 44 L. ed. 741 (1898) ; 
In re Grinnage’s Estate, 69 App. D.C. 370, 101 F. 2d 695 
(1930). 

Cases cited by appellant invoking the comity rule are not 
applicable because they do not relate to the administration 
of estates nor to appointments of committees. (Appellant 
Kenney’s brief, p. 15). 


IL RENUNCIATION BY AN INCOMPETENT IS AN IMPORTANT 
PART OF THE ADMINISTRATION OF THE ESTATE OF THE 
DECEDENT 

The adjudication as to the validity of the antenuptial 
agreement will result in a decision that the widow should 
renounce under the will or not. If renunciation is decided 
upon, it will be filed in written form in the ‘‘probate court” 
of the District of Columbia. 18-211 District of Columbia 

Code, 1951 Ed. Supp. VII. If the decision is against 

renunciation, that presumably will be indicated by a written 

report also filed in our court. 


Clearly, then, the result of the litigation concerning the 
validity of the antenuptial agreement will have an impor- 
tant bearing on the administration of the estate being 
administered in this District. Mead v. Phillips, 77 App. 
D.C. 365, 135 F. 2d 819 (1943) Since our court controls 
the administration of the estate, it should control that im- 
portant part of such administration. ‘‘ * * * each sovereign 
jurisdiction has power to regulate the administration of 
decedent’s property within its borders.”? In re Grinnage’s 
Estate, supra, 69 App. D.C. at p. 371 (1938). ‘The 
administration of the estates of deceased persons is a 
matter committed by our system of jurisprudence almost 
wholly to courts of probate, by whatever name they may 
be called; and the conservation of those estates and their 
ultimate delivery to those entitled to receive them are 
the main purposes for which such courts have been estab- 
lished.”? Guthrie v. Welch, 24 App. D.C. 562, 566 (1905). 


In order to control the administration of the estate and 
the important matter of the incompetent widow’s renuncia- 
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tion, it was necessary that the court below appoint its own 
agent and give him the power to litigate the antenuptial 
agreement, since the validity or invalidity of that instru- 
ment would determine which was the better course in the 
widow’s interest. 


IIL THE WARD IS DOMICILED IN THE DISTRICT OF COLUMBIA 
AND IS A WARD OF ITS COURTS 

Mrs. O’Donnell, widow of the decedent, was a patient 

in The Seton Institute on a temporary commitment for a 

short time before her husband’s death, and she is still there. 


A wife’s domicile is usually that of her husband. Grieve’s 
Estate, 165 Pa. 126, 30 A. 727, 128 A.L.R. 1423 (1895) ; 
Re Quinn, 283 Ill. App. 597, 128 A.L.R. 1424; Re Vanneck, 
158 Misc. 704, 286 N.Y.S. 487, 128 A.L.R, 1424. Cases where 
spouses because of desertion or by agreement establish 
separate domiciles are not applicable here. It is not 
claimed that the ward has established a separate domicile. 


The domicile of a wife who is confined in a mental insti- 
tution is the same as the domicile of her husband, wherever 
it may be, and changes with his. Gluc v. Klein, 226 Mich. 
175, 197 N.W. 691, 75 A.L.R. 1264 (1924); State em rel. 
Taylor v. Wurdeman, 129 Mo. App. 263, 108 S.W. 144, 
75 A.L.R. 1263 (1908). 


The ward therefore was domiciled in the District of 
Columbia when the decedent died. She is still domiciled 
in the District of Columbia. The attempt to change her 
domicile by her affidavit and the affidavits of psychiatrists 
(J.A. 40-42) must fail, because ‘‘ * * * it is elementary that, 
to effect a change of one’s legal domicil, two things are 
indispensable: First, residence in a new domicil; and, 
second, the intention to remain there.’? Sun Printing 
and Publishing Association v. Edwards, 194 US. 377, 48 
L. Ed. 1027 (1904). It cannot be said that the ward is 
voluntarily residing where she is now residing, or that she 
intends voluntarily to remain there. Until she is physically 
and mentally free and able to live at some place of her 
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choice with the intention of remaining there, she will con- 
tinue to be domiciled in the District of Columbia. 

Being domiciled in the District of Columbia, the ward 
is the peculiar care of its courts. Lamar v. Micou, 112 US. 
452, 28 L. ed. 751 (1884). ‘‘And it is quite clear that a 
guardian appointed in a state in which the ward is tem- 
porarily residing cannot change the ward’s permanent 
domicil from one state to another.’’ Id. 112 U.S. at p. 
472, 28 L. ed. at p. 758. Morgan v. Potter, 157 U.S. 195, 
39 L. ed. 670 (1894). 


IV. RENUNCIATION FOR THE WARD BY OUR DISTRICT COURT 
DOES NOT REQUIRE HER ADJUDICATION AS INCOMPETENT 

Our courts have commonly regulated the administration 
of estates on the basis that beneficiaries were incompetent 
without having them formally adjudicated. In this case 
an allegedly incompetent son who is not physically in this 
jurisdiction is represented by 2 guardian ad litem, pur- 
suant to Prayer 3 (d) of the petition for Letters Testa- 
mentary. (J-A. 3). 

In this case the appellee as part of his report to the 
court can state facts from which the court can determine 
whether the ward can make the decision for herself or 
whether the court should make it for her. Hence an adjudi- 
cation is not necessary. All that is needed is a sufficient 
showing of incompetency to justify dealing with the prop- 
erty of the ward. In fact, the record indicates that that 
is all that has been done in Maryland. There does not 
appear to have been filed a petition for writ de lunatico 
inquirendo nor a jury trial as apparently is required for 
appointment of a committee of the person (Article 16, 
Sections 132, 133, 134, Flack’s Annotated Code of Mary- 
land, Vol. 1, pp. 746-7) ; but only a proceeding under Sec- 
tion 135 (Id. p. 747) for a committee to handle the property 
of the ward. (J.-A. 26-28). 


Hence Cooper v. Burton, 75 App. D.C. 298, 127 F. 2d 
741 (1942) is no obstacle to the administration of the 
estate including proper distribution to the ward. 
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Vv. THE DISTRICT COURT HAD THE POWER TO APPOINT 
APPELLEE 

The District Court no longer holds ‘‘special terms’’ 
appointed by its ‘‘general term’’. All the court’s business, 
including its probate business, may be conducted by a single 
judge. The limitations established by the ‘‘special terms’’ 
were abolished by legislation in 1948 which applied to the 
probate as well as the other special terms. 


The Act of February 27, 1801, 2 St. L. pp. 103-4, 6th 
Cong., Sess. II, Chapters 12, 13, 15, established for the 
District of Columbia orphans’ courts like those of Mary- 
land, with jurisdiction limited to probate. 


The Act of March 3, 1863, 12 St. p. 762, 37th Cong., 
Sess. ITI Ch. XCI (91) established The Supreme Court 
of the District of Columbia, with four justices, any three 
of whom could sit as a ‘‘general term’’ and appoint 
“special terms’? to be presided over by a single judge 
sitting as a district court, or a criminal court. Terms are 


the means for fixing the times, and sometimes the places 
and other conditions, for holding court sessions. 14 Am. 
Jur. pp. 263-269, Courts, Sec. 24-37. No doubt these limita- 
tions must be adhered to. See McDowell v. United States, 
159 U.S. 596, 40 L. Ed. 271 (1895). 


The Act of June 21, 1870, 16 St. L. p. 160, 41st Cong., 
Sess. II, Ch. 141, abolished the orphans’ court and vested 
its jurisdiction in the Supreme Court of the District of 
Columbia holding a ‘‘special term’’ for that purpose. Now 
that court, which had held special terms since 1863 as a 
district court and a criminal court and an equity court, 
would hold special terms as an orphans’ court. These 
special terms were limited to their separate functions. 


The Act of March 3, 1901, 31 Stat. 1189-1436, ch. 854; 
Sections 116-173, pp. 1208-1218, adopted the District of 
Columbia Code of 1901. The probate provisions were set 
forth in sections 116-173. Section 116 provided that the 
special term of the Supreme Court of the District of 
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Columbia theretofore known as the orphans’ court, should 
be designated the probate court. 


From 1870 to 1948 our district court in general term 
appointed special terms as district court, equity court, 
criminal court, and orphans’ court or probate court. Plead- 
ings filed in court recited the special term, as ‘Holding a 
Special Term as a Criminal Court”, ‘¢Holding a Probate 
Court.” 


The Act of June 25, 1948, 62 Stat. 869, Chap. 646, Public 
Law 773, 28 U.S.C. 1-2680, U-S. Code Congressional Serv- 
ice, 80th Cong. 2nd Sess. 1948, pp. A3-A200, brought our 
district court into the federal system. Sec. 132 provided 
that the judicial power of a district court could be exercised 
by a single judge presiding over a regular or special 
session of court, unless some law or rule provided other- 
wise. Sections 137-141 entrusted to the court by rules 
administered by the chief judge the duty of dividing the 
business of the court and the holding its general and 
special terms. 


The provisions of Sec. 64 of the District of Columbia 
Code of 1901 (11-311 District of Columbia Code, 1951 Ed.) 
were inconsistent with Title 28, Sections 137-141 of the 
United States Code, but apparently through an oversight 
gaid Sec. 64 of our Code was not repealed by the Act of 
June 25, 1948. Accordingly it was repealed by the Act 
of May 24, 1949, 63 Stat. 110, ch. 139, Sec. 142. U.S. Code 
Congressional Service, 81st Cong. Ist Sess. 1949, Vol. I, 
p. 116; Id. Vol. II, p. 1276. Gee. 135 of that same Act 
reenacted and amended See. 61 of the District of Columbia 
Code of 1901 (11-305 District of Columbia Code, 1951 Ed.) 
to make sure there was no interruption to the local juris- 
diction of our district court. Id. Vol. II, p. 1275. As re- 
enacted the section provides that our district court, in 
addition to its jurisdiction as a United States district 
court, shall continue to have and exercise all the juris- 
diction it possessed before the Act of June 25, 1948, went 
into effect. 
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By the Act of August 2, 1949, it was provided that the 
Office of Register of Wills, together with the probation 
officer and the Commission on Mental Health, should be 
transferred to the Administrative Office of the United 
States Courts for budgetary and administrative purposes. 
In a joint letter explaining to the United States Senate 
the desirability of such legislation, the Chief Judge of 
this Court and the Chief Judge of The United States 
District Court for the District of Columbia expressed the 
view that the District Court then had complete supervision 
over said offices. U.S. Code Congressional Service, 8ist 
Cong. First Session 1949, Vol. I, pp. 486-7; Id. Vol. TH, 
pp. 1650-1. 63 St. 491. 


Appellants contend that Section 11-512 of the District 
of Columbia Code 1951 Ed. places a special limitation on 
our district court when it acts in probate matters. That 
section provides that the probate court shall not, under 
pretext of incidental power or constructive authority, exer- 


cise any jurisdiction whatever not expressly given by 
the Code. 


The provision was Section 20 of subchapter XV, Chapter 
101, Law of Maryland of 1798. See Maryland Laws, 1692- 
1839 inclusive. Dorsey. Printed by John D. Toy, Balti- 
more, 1840. ‘That act created or continued the orphans’ 
courts of Maryland, and the jurisdiction of these courts 
was expressly adopted for our own orphans’ courts created 
by the Act of February 27, 1801, 2 St. L. pp. 108-104. See 
Cook v. Speare, 13 App. D.C. 446 (1898). 


However, when Congress enacted the District of Colum- 
bia Code of 1901, it did not bring that section into our 
Code. The probate provisions of the Code were Sections 
116-173, 31 St. L. pages 1208-1218. They were framed 
on Maryland’s testamentary provisions, but Section 20 
“twas omitted from our Code’. Guthrie v. Welch, 24 App. 
D.C. 562, 566 (1905), approving the action or our district 
court ‘‘sitting as a probate’’ court in removing a collector 
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of an estate for conflict of interest, which was not ex- 
pressly provided for in the code. 


This special limitation did not appear in any of our 
Codes until the Code of 1940, and it is in the present Code, 
1951 Ed. through Supp. VII. See p. 354. The sources 
given for it are the Maryland Law of 1798, and Section 
116 of the District of Columbia Code of 1901 (11-501 Dis- 
trict of Columbia Code, 1951 Ed.), which states that the 
special terms of our district court known before 1901 as 
the orphans’ court shall be designated the probate court 
and have all the power and jurisdiction of our orphans’ 
court before the Act of June 21, 1870. 


As above pointed out, the Act of June 25, 1948, abolished 
the limitations of our special terms. The same codifier 
acknowledges that in his note to 11-311 District of Columbia 
Code, 1951 Ed., p. 342. Since our district court can exer- 
cise all its power through one judge, any rule attempting 
to make distinctions and limitations within its functions 
is inapplicable. 


The attempt of appellants in No. 15251 (Brief, pp. 19-23) 
to picture our district court as the schizoid product of a 
dual powered legislature is unrealistic. Since our district 
court does have probate jurisdiction, and since the 
right which the Act of June 25, 1948, gives to each of the 
United States district court judges to exercise all the 
powers of the court had the effect of eliminating the 
limitations of our ‘special terms,’’ including those relating 
to local jurisdiction, it is difficult to see by what reasoning 
it can be said our district court in the exercise of the 
probate part of its jurisdiction suffers limitations that 
do not attend its other local jurisdiction. The very salutary 
preservation of the Office of Register of Wills certainly 
did not effect a limitation on the court’s power. Whatever 
fear Congress had that the Act of June 25, 1948, might 
have divested our court of its local jurisdiction was clearly 
related to all its local jurisdiction, and not only the probate 
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part of it. The Act of May 24, 1949, made no distinction 
as to probate jurisdiction. The destruction and restora- 
tion, if any, of its probate jurisdiction by the Act of 1948 
and the Act of 1949, respectively, were the results of the 
same power as that which affected its other local jurisdic- 
tion; and that is true even if appellants’ argument be 
accepted that the destroyer was a federal legislature and 
the restorer a territorial one. 


VL THE ANCILLARY APPOINTMENT ADDS NOTHING TO 
APPELLANTS’ POSITION 

Appellant Kenney, not being the domiciliary committee 
in Maryland, was not entitled to ancillary letters here 
under 21-115 District of Columbia Code 1951 Ed. ‘‘Ancil- 
lary’? means subservient, subordinate and auxiliary to 
that which is principal and primary. Rutherford v. Penn- 
sylvania Greyhound Lines, D. C. Ohio, 7 F. BR. D. 245, 249. 
An ancillary committee under 21-115 means a committee 
who is subordinate and auxiliary to the domiciliary com- 


mittee, who must make his accounting in the domiciliary 
jurisdiction. First National Bank of Colorado Springs v. 
United States, 30 Fed. Supp. 730 (District Court, District 
of Columbia, Letts, J., 1939). 


The application of appellant Kenney was made without 
notice to appellee after appellee had filed his petition to 
take depositions in regard to the antenuptial agreement. 
(J.A, 30, 15, 18-19). A petition for ancillary letters pre- 
supposes domiciliary letters elsewhere. Verna Z. Shafer, 
Appellant v. Children’s Hospital Society, 265 F. 2d 107, 113, 
Ct. App. D.C. No. 14,478, decided Feb. 26, 1959. There 
is nothing in the petition for ancillary letters to indicate 
that the estate of the decedent was being administered 
in this jurisdiction, nor to suggest the sharp issue which 
appellee had raised, rightly or wrongly, as to whether 
the courts of this jurisdiction or those of Maryland should 
supervise the renunciation. Hence the ancillary appoint- 
ment adds nothing to appellants’ position. 
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Mead v. Phillips 


In the case of Mead v. Phillips, 77 App. D.C. 365, 135 
F. 2a 819 (1943), an incompetent widow died without 
having had a renunciation of the will filed on her behalf. 
‘‘Neither she [the trustee of her estate] nor the guardian 
ad litem ever requested action by an equity court to exer- 
cise on behalf of the incompetent the power of renuncia- 
tion, or to determine in what manner her interests could be 
best protected in that respect.’ p. 368. ‘‘In the present 
case, the widow being incompetent, a guardian ad litem and, 
later, a trustee were appointed to represent her, and to 
assert her rights, powers, and privileges. The guardian 
ad litem apparently made no suggestion concerning an 
election in her behalf.° * * ”” Id, p. 376. These comments 
explain the activity of the appellee in the instant case 
without necessarily proving it was Horatian. 


This Court held that the provisions of our Code for 
renunciation by a widow (18-211 District of Columbia 
Code, 1951 Ed.) should be interpreted to permit the court 
to preserve for the heirs of a deceased incompetent widow 
her indefeasible common law right to share in her hus- 
band’s estate. In so doing this Court discussed and re- 
jected the decision of the Maryland Court of Appeals in 
Collins, Adm. v. Carman, Exec’r., 5 Md. 503, 523, saying: 
“This shocking result has no more to commend it than 
the tenuous reasoning by which it was reached.”? 77 US. 
App. DC. at p. 372. The Maryland Court of Appeals has 
not reversed Collins v. Carman. Shepard’s Maryland 
Citations, Case Edition 1959, p. 101. This Court’s comment 
on the Maryland court’s interpretation of its renunciation 
statute (which is much like our own: Title 93, Section 325, 
Code of Maryland) illustrates that this Court can have 
different views, and suggests the desirability of preserving 
its freedom to express them instead of waiting on the 
ready-made decisions of a foreign court for the law by 
which it shall administer its estates and care for its wards. 
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CONCLUSION 


It is respectfully submitted that the court below acted 
properly and within its power in appointing its own agent 
to litigate within this jurisdiction the issue which will so 
vitally affect the interests of the court’s ward in an estate 
being administered by the court. Accordingly the decree 
of the court below should be affirmed. 


Respectfully submitted, 


Cartes B. Murray 
Appellee. 
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APPENDIX 
Statutes relating to special terms of district court 


Acr or Marcx 3, 1901, 31 St. 1189, Sections 63, 64, 66, 67; 
D.C. Code 1940, Sections 11-310, -811, -312, -314. 


See. 63. The said court shall hold a general term and 
special terms. The general term shall be held by at least 
three justices, and each special term by @ single justice. 


Sec. 64. The special terms of said court shall be known, 
respectively, as the circuit court, the equity court, the crim- 
inal court, the probate court, and the district court of the 
United States. 


See. 65. The general term of said court shall be open at 
all times for the transaction of business; and said court, 
by orders passed in general term, may regulate the periods 
of holding the special terms, fix the number of said terms, 
and alter the same from time to time, as public convenience 
may require; may direct as many terms of any of the 


special terms to be held at the same time as the public 
business may make necessary; may assign the several jus- 
tices, from time to time, to the respective special terms; 
¢ © © but said court shall not hear any cause in general 


term. °° ° 


Sec. 66. All causes in said court shall be heard and deter- 
mined in special term. * * ° 

Sec. 67. By mutual consent and arrangement between 
justices, civil causes may be certified by any justice holding 
‘a circuit court to any justice holding a criminal court for 
trial in the latter; and, by similar arrangement, any cause 
may be certified by any justice to another justice, to be 
heard or tried by the latter, except that a criminal cause 
ean only be certified for trial from one criminal court to 
another criminal court. In the absence of any justice as- 
signed to a special term, such special term may be presided 
over and its business conducted by any other justice. 
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Acr or June 25, 1948, c. 646, 62 St. 869, Sections 132, 137, 
138, 141; Title 28 U.S.C.A., Title 28 U.S.C., Sections 132, 
137, 138, 141. 

132. Creation and composition of district courts. 


(c) Except as otherwise provided by law, or rule or 
order of court, the judicial power of a district court with 
respect to any action, suit or proceeding may be exercised 
by a single judge, who may preside alone and hold a reg- 
ular or special session of court at the same time as other 
sessions are held by other judges. 

137. Division of business among district judges. The 
business of a court having more than one judge shall be 
divided among the judges as provided by the rules and 
orders of the court. 


The chief judge of the district court shall be responsible 
for the observance of such rules and orders, and shall 


divide the business and: assign the case so far as such rules 
and orders do not otherwise provide. 


138. Times for holding regular terms. The times for 
holding regular terms of court at the places fixed by this 
chapter shall be determined by rule of the district court. 


14. Special terms; places; notice. Special terms of dis- 
trict court may be held at such places in the district as the 
nature of the business may require, and upon such notice 
as the court orders, pursuant to rules approved by the judi- 
cial council of the circuit. 


Any business may be transacted at a special term which 
might be transacted at a regular term. 
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2 
The headings below follow those of our main brief. 


L Since the Maryland court admittedly had jurisdiction of the 
suit to determine the validity of the antenuptial agree- 
ment, the District Court erred in authorizing the prosecu- 
Hon of an identical suit in the District of Columbia. 

The guardian ad litem does not deny that, as the District 
Court held (JA 43), the Maryland court had jurisdiction 
of the Committee’s suit to determine the antenuptial agree- 
ment, nor does he question the basic rule of comity in 
either of its aspects: First, that the court first taking 
jurisdiction has primacy—and here there was real property 
located in Maryland (JA 4), dower rights in which would 
inure to the benefit of the widow if the antenuptial agree- 
ment were invalid. Second, that comity precludes the 
prosecution of a second identical suit in a court of coordi- 
nate jurisdiction. 

Instead, he argues that since the decedent was domiciled 
in the District of Columbia, his estate must be administered 


here, a proposition the Committee does not question for 
@ moment—and never did; and, second, that our cases 
involving the comity rule do not relate to the administra- 
tion of estates or to appointments of committees (Murray 
Br. 3-4). 


We think the short answer to these arguments is that 
the Maryland action in respect of which we have invoked 
the rule of comity does not involve either the administra- 
tion of an estate, or the validity of the appointment of a 
committee. That action is one to set aside an antenuptial 
agreement on the ground that it was procured by over- 
reaching and undue influence. It is a proceeding that 
traditionally would be brought in equity, not in a probate 
court, nor does it have the slightest resemblance to a 
proceeding seeking an adjudication of incompetency and/or 
the appointment of a suitable person to protect the incom- 
petent and his property. 
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Nor does the guardian ad litem move to sounder ground 
by arguing (Murray Br. 4-5) that renunciation by an incom- 
petent is an important part of the administration of a 
decedent’s estate. For the Maryland suit has nothing 
whatever to do with any renunciation that may be filed in 
the Probate Court; that suit seeks a determination which 
is a necessary prerequisite to deciding whether or not 
a renunciation should be filed at all. That suit accordingly 
is wholly separate from and collateral to the District of 
Columbia probate proceeding. The District of Columbia 
probate proceeding extends only to the matters specified 
in § 11-504, D. C. Code (1951 ed.), and does not include 
either the suit inter partes that the Committee is- now 
actually litigating in Maryland or the proposed suit which 
the guardian ad litem seeks to bring by way of duplicating 
litigation in the District of Columbia. 


Established doctrines of comity frequently enunciated 
by this Court forbid the success of the guardian ad litem’s 


present effort to produce a proliferation of lawsuits. 


Il. A guardian ad litem appointed under § 19-303, D. C. Code 
has no power to litigate any issue other than the validity 
of the will offered for probate. 

The guardian ad litem does not appear to contradict 
our arguments that he became functus officio once he had 
determined not to contest the will. He does not suggest or 
even intimate that he is better able to represent Mrs. 
O’Donnell than the Committee. Nor does he dispute the 
settled course of decision under Rule 17(c), F. R. Civ. P., 
to the effect that a guardian ad litem will not be appointed 
for an incompetent already otherwise represented, as Mrs. 
O’Donnell was in this case. Finally, he does not question 
this Court’s declaration (Mackey v. Peters, 22 App. D. C. 
$41, 345-346) that ‘‘the general rule is that when a com- 
mittee has been appointed for a lunatic all suits for his 
benefit or for the benefit of his estate should be instituted 
by such committee * * *.”’ 
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Instead, the guardian ad litem puts forth Mead v. Phillips, 
77 App. D. C. 365, 135 F. 2d 819, to explain his activity 
in this case (Murray Br. 12). 


We do not read Mead v. Phillips either as authorizing 8 
guardian ad litem to supersede a duly qualified and acting 
committee, or as qualifying the doctrine of Mackey v. 
Peters, loc. cit. supra p- 3, in any respect. In the Mead case, 
no one appeared for the incompetent widow, and this 
Court held, very properly, that her rights could not be 
extinguished behind her back. Here, however, the incom- 
petent widow was fully represented, we make bold to 
say adequately and satisfactorily represented, by the 
appellant Committee, who had already brought suit In a 
court of competent jurisdiction to protect her interests. 
Mead is certainly not authority for saddling the widow 
with a supernumerary defender at the expense of the 
estate, much less for authorizing such a second repre- 
sentative to bring @ second and duplicating lawsuit. 


Tt has often been said (Cohens v. Virginia, 6 Wheat. 264, 
399; Humphrey’s Executor Vv. United States, 295 US. 602, 
626-627; Armour & Co. v. Wantock, 323 U.S. 126, 132-133) 
that the language of an opinion is to be read in the light 
of the facts of the case under discussion. When that 
principle is applied to this Court’s opinion in Mead v. 
Phillips, it is of course obvious that nothing therein can 
possibly justify the guardian ad litem’s effort in this case 
to exceed his limited statutory authority, and, in violation 
of Bule 17(c), F. RB. Civ. P., to elbow aside the Committee 
and Ancillary Committee, and then to cap that performance 
by bringing 2 second duplicating action on behalf of the 
widow. Mead v. Phillips is not authority either for a 
surplus of defenders—or for a surplus of lawsuits. Both 
are equally unnecessary to the widow’s protection in the 
present proceeding ; neither is justified, much less required, 
by any decision of which we are aware. 
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Ill. The Probate Court is a court of limited jurisdiction and 
cannot in an administration proceeding authorize or direct 
the bringing of a suit that would simply determine facts 
to enable a beneficiary under a valid will to decide whether 
or not to renounce her rights thereunder. 


The Committee and Ancillary Committee emphasized the 
fundamental proposition that while an Article III court 
of the United States has no probate jurisdiction, the courts 
of the District of Columbia do have such jurisdiction be- 
cause of their dual status. He then pointed out when a 
court of the District of Columbia exercises probate juris- 
diction—and it is still a District of Columbia court differ- 
ent from United States District Courts elsewhere, whether 
it is called Supreme Court of the District of Columbia, 
District Court of the United States for the District of 
Columbia, or United States District Court for the District 
of Columbia; nothing turns on the label—that when a 
District of Columbia court exercises probate jurisdiction, 
it is exercising a jurisdiction that is limited by § 11-512 
of the D. C. Code. 


The guardian ad litem argues (Murray Br. 10) that ‘‘The 
attempt of appellants in No. 15251 (Brief, pp. 19-23) to 
picture our district court as the schizoid product of a dual 
powered legislature is unrealistic.’” Inasmuch as the Com- 
mittee’s position—which has been briefly summarized in 
the preceding paragraph—is bottomed squarely on O’Don- 
oghue v. United States, 289 U.S. 516, and on Pitts v. Peak, 
60 App. D. C. 195, 50 F. 2d 485, it would seem that the 
guardian ad litem’s characterization cannot fairly be 
directed at the Committee, and—more to the point—that 
his colorful adjectives reflect a total misapprehension con- 
cerning the constitutional position of the District of 
Columbia. 


Congress cannot vest probate jurisdiction in an Article 
III court such as the United States District Court for the 
District of Maryland; Congress can vest such jurisdiction 
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in a court of the District of Columbia pursuant to its 
powers under Clause 17 of Section $ of Article I of the 
Constitution. Regardless of label, be that label the style 
of the court or the style of the term being held, a District 
of Columbia court sitting in probate is not an Article I 
Court, and when so sitting it has the probate powers that 
Congress has conferred upon it—no more, no less. 


‘When the guardian ad litem argues (Murray Br. 10) that 
“it is difficult to see by what reasoning it can be said our 
district court in the exercise of the probate part of its 
jurisdiction suffers limitations that do not attend its other 
local jurisdiction,”’ he is overlooking the basic fundamentals 
in which the United States District Court for the District 
of Columbia differs from, say, the United States District 
Court for the District of Maryland, because the latter 
tribunal has no probate jurisdiction and cannot be given 
any—and he is also setting his face blindly against the 
plain command of § 11-512, D. C. Code. (We do not 
understand the guardian ad litem to contend that § 11-512 
is not law.) 


It is wide of the mark (Murray Br. 7 et seq.) to talk of 
general and special terms. The heart of this part of the 
ease is that when Congress confers probate jurisdiction 
on the United States District Court for the District of 
Columbia, it is acting under Clause 17 and not under 
Article III. So acting, it can regulate that probate juris- 
diction in any way that its collective wisdom may suggest. 
‘Accordingly, Congress is free to repeal § 11-512 at any 
time. But until it does so, the United States District 
Court for the District of Columbia sitting in a probate 
proceeding is limited by the terms of that provision, and 
accordingly lacks the power to enter the order now under 
review. 


IV. Appellant as Committee and Ancillary Committee is the 
proper representative of Mrs. O'Donnell for all purposes of 
present and future litigation. 

The guardian ad litem argues that the widow is domiciled 
in the District of Columbia and is a ward of its courts 
(Murray Br. 5-6), and that renunciation for the ward by 
our district court does not require her adjudication as 
incompetent (id. 6). 


We need not argue or even speculate regarding 
Mrs. O’Donnell’s domicile—and, incidentally, non constat 
Murray Br. 6, no effort was made by any guardian 
or other representative to change her domicile, whatever 
it was—because the controlling fact in this case is that 
Mrs. O’Donnell was physically present in Maryland at 
all times since her husband’s death. 


That being so, it is plain that by Maryland law this 
appellant was properly appointed her Committee (Bliss 
v. Bliss, 133 Md. 61, 73, 104 Atl. 467, 471), and it is equally 
plain that by District of Columbia law no such appoint- 
ment could have been made by a District of Columbia court 
in the first instance (Cooper v. Burton, 75 US. App. D. C. 
298, 127 F. 2d 741). Just as a child that is not before 
the court or in its control cannot be adopted (Wathen v. 
Ugast, 79 U.S. App. D. C. 162, 143 F. 2d 160), so no person 
can be adjudicated incompetent in absentia; and we do 
not understand, cf. Murray Br. 6, that a committee can 
be appointed for a competent person, nor that mere pres- 
ence in an institution justifies ‘‘dealing with the property 
of the ward”’ without an adjudication of incompetency. 

The guardian ad litem’s final argument (Murray Br. 11), 
that the ancillary appointment adds nothing to the Com- 
mittee’s position, rests on a semantic fallacy. 

The guardian ad litem denies that this appellant is the 


domiciliary committee in Maryland, a denial that appar- 
ently rests on the guardian’s argument that the widow is 
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domiciled in the District of Columbia. But the short 
answer is that “domiciliary”? in the present connection 
means the place of original appointment, the place where 
the incompetent is physically present, the state that 
accordingly has sole power to appoint a committee in the 
first instance. 


Once we look to the substance of the matter, once we 
concentrate on the central fact of where the incompetent 
is actually and physically present, the fallacy underlying 
the guardian ad litem’s position is exploded, and the argu- 
ment built thereon falls of its own weight. It is therefore 
unnecessary to point out that appellant’s appointment as 
Ancillary Committee in the District of Columbia is not 
subject to collateral attack in the present probate pro- 
ceeding. 


CONCLUSION 
For the foregoing additional reasons, the order below, 


which authorized the guardian ad litem to bring an action 
to duplicate the one already brought by the Committee 
and Ancillary Committee, should be reversed. 
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